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APPEAL COURT REPORTS. 



THE GOVERNMENT AGENT, WESTERN PROVINCE 
vs. PALANIAPPA CHETTY et al. 

No. 2,266, D. C. (Crown), Colombo. 

Present : HUTCHINSON, C. J., & Gbenibb, A. J. 

Argument : 21si May, 1908. 

JUDGMENT: 'iRith May, 1908. 

Deed of gift — Power of revocation^ Execution of subsequent deed- 
Necessity of special deed of revocation. 

It is lawful for a douor to reserve to himself in the deed of 
gift the power to revoke the gift. 

Subsequent dealing with the property by a donor in pur- 
suance of a power of revocation, though without express mention 
being made of it, is valid. 

An appeal from a judgment of the Acting District 
Judge of Colombo (H. A. Loos, Esq.). 

In this case the Crown acquired for a public purpose a 
piece of land at Kotahena, and brought into Court a sum of 
Rs, 1,585. The sufl&ciency of the amount awarded as compen- 
sation was not disputed ; but there were three claimants to the 
money in deposit : Palaniappa Chetty, Mary Moraes, and Maria 
de jWett. The first claimant based his claim on a fiscal's 
transfer of Slst August, 1904, by which the premises in ques- 
tion were sold in execution against Ahamado Ali Abdul Hassen, 
who traced his title back to Silvestry Perera, to whom the pro- 
perty in question had been gifted by Simon Moraes by deed of 
gift No. 4819, dated 30th July, 1897, subject to certain condi- 
tions, Tiz., that the donee shall not have power to sell, mortgager- 
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The Govt, or alienate the premises ; and that during the lifetime of the 
^^l said Simon Moraes and his wife, Justina Perera, the donor re- 
V. . served to himself and his wife the full control of the premises, 
"appa tlie rents and profits thereof, and the right to mortgage, sell, 
Chetty grant, or otherwise deal with the premises as if such deed of 
gift had not been made. Simon Moraes died on 23rd Sep- 
tember, 1897, without issue, and his widow, by deed No. 9594, 
dated 12th May, 1898, made an absolute gift of the premises 
to Silvestry Perera. The second and added claimants claimed 
through another deed of gift No. 3386, dated 22nd June, 1894, 
by which Simon Moraes gifted the premises to Mary Moraes 
(the second claimant), subject to prohibition against alienation, 
and also subject to a right in favour of Maria de Wett (the 
added claimant) to take and use the rents and profits of the 
said premises during the period and until the said Mary Moraes 
was a minor or remained unmarried. The donor further re- 
served to himself the full control of the premises, the rents 
and profits thereof, and the right to mortgage, sell, grant or 
otherwise deal with the premises as if such deed had not 
been made and executed. 

The learned District Judge held the deed No. 3386 was 
revoked by the execution of deed No. 4819, and that the 
first claimant was entitled to the compensation paid by the 
Crown. 

The second and added claimants appealed. 

Bawa for second and added claimants : — The deed No. 
3386 is, it is submitted, an absolute deed of gift. The re- 
servation in favour of Simon Moraes is void and of no 
operative effect. It is a condition which is repugnant to a 
gift. It is submitted that a donor in a Roman Dutch Law 
deed of- gift cannot reserve the right to revoke a deed. The 
Roman Dutch Law only recognises revocation in particular 
cases [Voet 39. 5. 22, 26 ; 2 Nathan, 1088-1090]. The deed 
being an absolute deed of gift, the appellants could not be 
divested of title until a conveyance was executed by them 
in favour of Simon Moraes. 

F. M. de Saram, for first claimant, was not called upon.I 



c. a. V. 
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Judgment. Th( Govt. 

Hutchinson, C. J. — This is an appeal by two claimants ;, ^' 
against an order disallowing their claim to a sum of money Palani- 
which had been awarded and paid into Court as compensation cheity 
for a piece of land which the Crown had taken for public f^ "^ 
purposes. 

There were three claimants to the money : Palaniappa 
Chetty, Mary Moraes, and Maria de Wett. 

It was admitted that Simon Moraes had been the owner 
of the land and that he had executed two deeds, the first dated 
22nd June, 1894,, in favour of Mary Moraes, and the second 
dated 30th July, 1897, in favour of the plaintiflE's predecessors 
in title; each of these deeds purported to dispose of the land ; 
and the only issue is, which of the two deeds is to prevail. 

By the deed of the 22nd June, 1894, Simon Moraes, 
reciting that he was desirous of granting certain properties by 
way of gift to Mary, the daughter of Maria deWett, subject to 
the conditions and restrictions thereinafter contained, granted 
this land to the said Mary and her heirs as a gift, to hold to 
her and her heirs for ever, "subject, however, that the said 
Mary shall have no power or liberty to sell or mortgage^ 
grantor alienate the said several premises or any part thereof 
during her lifetime ; that the said Maria de Wett, the mother 
of the said Mary, shall have the right to take and use the rents 
and profits of the said premises during the period and until ihe 
said Mary shall remain a minor or unmarried for the sole 

maintenance of the said l^ary and herself; that if 

the said Mary have no issue or die unmarried the said pre- 
mises shall revert and devolve to the common estate of me 
the said Simon Moraes; and further that during the lifetime 
of me the said Simon Moraes 1 hereby reserve to myself 
the full control of the said premises, the rents and profits 
thereof, and the right to mortgage, sell, grant, or otherwise 
deal with the said premises as if these presents had not been 
made and executed". Maria de Wett and her daughter Mary 
are the two appellants. The daughter was a minor at the 
date of this deed, and the mother in the deed accepts the fore- 
going gift in her behalf, subject to the conditions and re- 
strictions hereinbefore recited. Ey the deed of 30th July, 
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The Govt. 1897, Simon Moraes, without mentioning the former deed, but 

W^P. reciting that he is entitled to the property and is desirous of 

y- granting it to the persons therein named, subject to the con- 

appa ditions thereinafter mentioned, granted various properties to 

Vhetty fouj. persons, the land, the compensation for which is now in 

question, being granted to M. M. Silvestry Perera, to hold" to 

them and their heirs for ever, subject to the following 

conditions ; — -and then follows a restraint on alienation during 

the lifetime of the grantees, and a reservation to ihe grantor and 

his wife, during the lifetime of himself and his wife, of power 

■to deal with the property as if that deed had not been made. 

Simon Moraes died in September, 1897, without issue, and his 

widow afterwards purported to make on absolute gift of the., 

land to the same Silvestry Perera. Whether she had power to 

do so or not is immaterial. The first claimant traces his title 

from Silvestry Perera. 

The District Judge held that the gift made by the deed 
of 1894 was revoked by that of 1897, and that the first 
claimant was entitled to the money in Court. The appellants 
contend, first, that it is not lawful for a grantor in a deed of 
gift to reserve to himself a power to revoke the gift; and, 
secondly, that if such a reservation is lawful the execution of 
the deed of revocation has no efEect on the property, which 
tvas by the original deed vested in the original grantee and 
can only be divested by a notarial writing executed, by that 
grantee, and that all the revocation effects is to give the 
grantor a right to sue the grantee for an order requiring him 
to retransf er the property. 

I can see nothing in such a power of revocation which 
is opposed to any enactment or to public policy or to moral- 
ity. Mr. Bawa referred us to passages in Voet Bk. 39., tit. 5, 
sees. 22 and 26, and 2 Nathan 1088, 1089, 1090; but I agree 
with the District Judge that those passages refer only to gifts 
in which no power of revocation is reserved. This is not like 
those difficult cases which sometimes occur in gifts, especially 
in home-made wills, where there is an absolute gift followed 
by a condition which is inconsistent with an absolute gift, 
without any provision as to what is to happen in case 
the condition is broken, and where the Court, having to 
decide what is to happen when the condition has been 
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troken, sometimes feels compelled to say that no efEect at Fernando 

V. 

all can be given to the condition. Fonseka 

With regard to the second point, I am of opinion that 
all that is required by Ordinance 7 of 1840 is that the transfer, 
that is in a case like this, the revocation, should be in writing 
signed by the person making it and attested in the manner 
required by sec. 2. The Ordinaiice merely provides for the 
form in which the transfer is to be made ; whether the trans- 
feror has power to make the transfer at all is another matter. 
In my opinion the order appealed from is right, and this 
appeal should be dismissed with costs. 

Grbnibb, a. J. — I entirely agree. 



FERNANDO vs. FONSEKA. 

No. 6,841, D. C, Negombo. 

Present; HTJTCHiNSO]sr, C. J., & Wbndt, J. 

Uih July, 1908. 

Lessor and lessee — Possession of leased land by lessor — Prescription — 
Ordinance No. 22 o/l8^I, sec. 3/ 

There is nothing in the reWtions of lessor and lessee ta 
prevent the application to them of the provisions as to prescrip- 
tion contained in sec. 3 of the Prescription Ordinance. 

A lessor, who holds possession of the leased propertj' without 
any act from which an acknowledgment of the lessee's right can 
be inferred, keeps possession of the property leased in the sense 
in which "possession" is used in the Prescription Ordinance. 

The plaintiff's predecessor in title leased the land in ques- 
tion in 1888 for a period of 40 years, but continued to be in 
• possession of it until his death in 1905. After his (the lessor's) 
death the lessee assigned his rights under the lease to the 
defendant. Plaintiff in this action prayed for a declaration of 
title to the land and for ejectment of the defendant therefrom,, 
alleging that the defendant entered into forcible possession of 
the land in 1906. The District Judge upheld plaintiff's title,. 
but dismissed his prayer for ejectment. 
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Fernando H. A. Jayamardene for plaintiff-appellant : — Since t&n 
Fwiseka years had gone by, and there had been no possession by the 
lessee, the lessor got full dominium again, and was entitled to 
have the defendant ejected. 

The present action was easily convertible into a possessory 
action \^Fernando v. Perera (4 N. L. R. p. 195)] ; and since 
plaintiff alleged that force was used at ouster, no possession 
by him for a year and a day previous to ouster was necessary • 
\_Goonewardene v. Perera (5 N. L. R. p. S20)]. 

Bawa {Prins with him) for defendant-respondent : — The 
cases cited had no application to the present case. As to 
Fernando v. Perera (4 N. L. R. p. 195), there had been no 
finding that plaintiff possessed ut dominius after the death of 
the original owner ; and there having being no issue as to 
violence, Goonewardene v. Perera (5 N. L. R. p. 320) did not 
apply. 

It did not matter if a lease was not acted upon : the lessee 
at such time as he pleased could enforce it. At the date of 
action the lessee was in possession. 

Sec. 3 of Ordinance No. 22 of 1871 had no application.. 
Since a lessee's possession was his lessor's, and enured to the 
benefit of the lessor, how could their interests be adverse ? 
Further, this section referred only to title, and was pn that 
ground also inapplicable to the case of lessor and lessee. A 
lessor in possession would be liable for rent in return for the 
occupation promised to lessee. 

Jayawardene in reply :^Sec. 3 cannot be restricted to title. 
The plaintiff- had satisfied the Ordinance : the interests of a 
lessor and lessee were adverse during the existence of the 
lease. A lessor could keep the lessee out and defeat his 
rights. 

Judgment. 

Hdtchnison, C. J.— The District Judge says that every- 
thing goes to show that the deceased, Siyadoris Fonseka, con- 
tinued to possess the land after the granting of the lease, under 
which the defendant claims, up to his death. I am not satis- 
fied that that finding is wrong, and I thifik we mu^ accept it. 
We must accept it as a finding that the lessor from the daite 
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of the lease in 1888 until his death in 1905 kept possession of Fernando 
the property leased in the sense in -which "possession" is used ponseka 
in the Prescription Ordinance, and I think that under sec. 3 
of that Ordinance (No. 22 of 1871) plaintifE is entitled to 
judgment. That section enacts that when a plaintiflE sues to 
establish his claim to immoveable property in any manner, 
proof of such undisturbed and uninterrupted possession, as 
before explained, by him or by those under whom he claims, 
shall entitle him to a decree in his favour ; and in the earlier 
part of the section that possession is explained to be a pos- 
session "unaccompanied by payment of rent or by any other 
act from which an acknowledgment of a right existing in 
ajiother person would fairly and naturally be inferred". 
In my opinion that applies to the case of a lessor holding 
possession of the leased property without any act from which 
an acknowledgment by the lessee's title can be inferred. I 
think the decree appealed from should be amended by 
ordering defendant to be ejected from the property and the 
plaintiff restored to possession. 

Wendt, J. — I am of the same opinion. I do not think 
there is anything in the relations of lessor and lessee to 
prevent the application to them of 'the provisions as to pre- 
scription contained in sec. 3 of the Prescription Ordinance. It 
js true that the lessee's interest is created by the lessor him- 
self ; but the same may be said of a sale. If adverse possession 
by a lessor of a lessee's interest be proved, the lessor would be 
entitled to the judgment mentioned in the section. 
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,Allaha. ALLAHAKOON vs. WICKREMESINGHE. 

koon 

^J^^^: No. 5,103, C. R., Colombo. 

ntesinghe 

Present : GRENIBR, A. J. 

ARGUMENT: 2&th May, 1908. 

Judgment: 22th May, 1908. 

Abatement—Order ex mero luotu — E^ffect — Partition action — Sec. 402, 
Civil Procedure Code. 

An order of abatement in the first instance and by itself does 
not finally terminate and put an end to tbe action, but generally 
has only the effect of removing the case from the list of pending 
cases, for it is open to the plaintiff to move to have it restored 
to the list on sufficient cause shewn. 

An order of abatement (under sec. 402 of the Civil Procedure 
Code) should not be entered by the Court ex mero motu, but on 
the application by the defendant on due notice to the plaintiff. 

Fernando v, Peris (3 N. L. R. p. 77) ; Cave v. Erskine, 
(6 N. I,. R. p. 338) followed. 

Where in a partition suit the interlocutory decree under sec. 4 
of the Partition Ordinance (No. ID of 1863) is not proceeded with, 
the Court may apply to it sec. 402 of the Civil Procedure Code, 
and clear the roll of the action. 

Such an order may not be made ex mero motu by the Court, 
but on the application of the defendant. 

A. St. V. Jayawardene (with him Batuwahtudawa)tar 
appellant. 

Aserappatov respondent. 

c. a. V. 
Judgment. 

GtRENIER, a. J. — This is an action under sec. 247 of the 
Civil Procedure Code. Defendant as judgment- creditor issu- 
ed writ against the judgment-debtor in C. R., Colombo, No. 
3,805, and seized two. lands, and advertised them for sale, 
when the plaintiff claimed them. The claim was disallowed, 
and hence this action. The plaintiff's claim was founded 
upon a conveyance in his favour dated the 27th February, 1906, 
executed by one K. Swaris Appu. The defendant pleaded as 
a matter of law that the plaintiff's conveyance was null and 
void, as the same had been excuted during the pendency of 
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the partition BUit No. 12,290 of the Dibtrict Court of Colombo, Allahd- 

to which the judgment debtor in case No. 3,805, C. R., Colombo, '^^ 

was a party, the plaintiflE's vendor being the second added de- Wickre- 

tnesingh'e 
fendant in the partition action, and the two lands now in 

question being the subject matter of the action. 

The Commissioner was of opinion on the law, there being 
no merits, that the interlocutory order that had been en- 
tered up in the partition action on the 19th December, 1899, 
had by the lapse of time, nearly eight years, been converted 
into a final decree, or, in the words of the Commissioner, "the 
interlocutory order should have the effect of a final judg- 
ment". Admittedly no final decree had been entered under 
sec. 6 of the Partition Ordinance ; and I fail to see how by 
some obscure automatic process, instead of by the direct act 
of the Court, .an interlocutory decree can so radically 
change its character and scope as to have the effect of a final 
decree. The fact, therefore, remains that the partition action 
is still pending. It was admitted by both sides in the Court 
below that the plaintiff is dead ; but this is not one of those 
cases in which the right to sue does not survive, as it is quite 
competent for the heirs or legal representatives of the plain- 
tiff to carry on the action to a final termination, it being only 
necessary to add fresh parties, as is so frequently done in 
similar circumstances in our Courts (sec. 395, Civil Procedure 
Code). 

There was a question raised as to whether the action 
had not abated. It was argued for the respondent that if the 
action had abated, the parties to it could deal freely with the 
lands by transfer and otherwise. But an order of abatement 
in the first instance and by itself does not finally terminate 
and put an end to the action, but generally has only the effect 
of removing the case from the list of pending cases, for it is 
open to the plaintiff to move to have it restored to the list on 
sufficient cause shewn (sec. 403). The section of the Civil Pro- 
cedure Code which deals with orders of abatement, sec. 402, 
enacts that : "If a period exceeding twelve months in the case 

of a District Court elapses subsequently to the entry 

of an order or proceeding in the record without the plaintiff 
taking any step to prosecute the action where any such step is 
necessary, the Court may pass an order that the action shall 
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Allaha- abate." It has been held by this Court (hat an order for abate- 
koon 
V. ment under thia section should not be entered by the Court 

Wickre- ^^ meto motu, but on application by the defendant on' due 
notice to the plaintiff [See Fer7iando v. Peries (3 N. L. R,. 
p. 77) ; and Cave v. Erskine (6 N. L. R. p. 338)]. 

In the case before me, although the interlocutory 
order was entered in the partition action nearly eight years 
ago, no final decree has yet been entered. It was open to the 
defendant upon notice to the plaintiff to have an order of 
abatement entered by the Court, but he has not thought- 
proper to do so. In Perh v. Perera, 1 N. L. R. p 362, it was 
held by this Court that where in a partition suit an inter- 
locutory decree under sec. 4 of the Ordinance 10 of 1863 
is not proceeded with, the Court may apply to. it sec. 402 of 
the Civil Procedure Code and clear the roll of the action. But 
I take it that such an order of abatement may not be made 
ex mero motu by the Court, but on the application of the- 
defendant. 

It is common ground in this case that no order of abate- 
ment, whatever may be the effect of it, was made in tlie 
partition action; and I have no alternative but to hold thatj, 
as the action is still pending, the conveyance to plaintifE is 
null and void. The judgment of the Court below is set aside>, 
and the plaintiff!s action dismissed with costs. 
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KURUNERU vs. DE SILVA. Kurunetu 

V. 



No. 3,282, D. C, Chilaw. 

Present : WOOD Rbnton, J., & Grenier, A. J. 

ARGUMENT: \Uh June, 1908. 

JUDGMENT: 2Zrd June, 1908. 

-Partition— Owner of divided share — Conduct— Intervention — Planter's 
interest — Allegations of co-ownership— Sec. 2 of Ordinance No. to 
0/1863. 

A defendant to a partition suit (who wass admittedly entitled 
to a specific di-vided portion of land, but was alleged to be in pos- 
session of a larger portion) filed answer, raised no question to 
being made a party, set up his own claim of title, allowed the 
plaintiflF to call evidence, and put his own evidence before the 
Court; but at the close of the piaintiflfs case he took the point 
that a partition action would not lie against him. The District 
Court ordered a partition of the land. 

Held: That the conduct of the defendant was practically 
equivalent to an intervention, and that the adjudication of the 
District Court ought not, in view of such conduct, to be disturbed 
on the ground that a partition action was an improper remedy. 

Also: The fact that no provision had been made in the de- 
cree for planter's interest was no ground for setting aside the 
entire decree. 

Further: The case of Peris v. Perera (1 N. L. R. p. 362) does 
not seem to be any authority for holding that the allegations of 
co-ownership, which sec, 2 of Ordinance No. 10 of 1863 seems to 
require from the plaintiffiu a partition suit, can be dispensed with. 

The plaintiff in this case brought this action for partition 
■of a certain land. The defendant was admittedly the owner 
of a Hpecific divided portion of land ; but the plaintiff com- 
plained that he (the defendant) was in possession of a larger 
portion than he was entitled to, and accordingly prayed for a 
partition. The District Judge ordered a partition as prayed 
for with costs. The defendant appealed. 

C. M. Fernando (with Bawa and Chitty) for appellant : — 
An action rei vindicatio is the proper form of action against 
the appellant. This is an attempt to evade stamp duty. If 
partition actions of this sort are allowed, a plaintiff in a case of 
disputed boundary will bring a partition suit and save stamp 
■-duty. 



de Silva 
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Km-uneni Cited : Sinchiappu v. Wijeygoonesekera (6 N. L. R. p. 1)^ 

V. 

H. J. C. Pereira for plaintiff-respondent : — Ownership in 
cominon is not the only qualification for a defendant in a 
partition suit. Any other interest is sufficient (/oj/awra Appu 
V. Ekanaike et al, 1 Br. p. 320 ; Qiieen v. Nassar, 2 N. L. R.. 
p. 372 ; No7ia Baba v. Namohamy, 3 N. L. R. p. 12). If the 
defendant was allowed to intervene, he could have been made, 
a defendant. 

c. a. V. 

The judgment of the Court was delivered by Wood 
Renton, J. 

Judgment. 

Wood Renton, J. — I am disposed to agree with Mr._ 
Fernando that the plaintiff respondent was not entitled in the 
first instance in this case to proceed against the appellant 
under the Partition Ordinance (No. 10 of 1863) ; and if the ' 
objection had been promptly taken in the Court below that 
the respondent was using the provisions of that enactment for 
the purpose of settling a disputed question of boundary be- 
tween himself and the appellant, I am not prepared to say 
that it ought not to have prevailed. None of the cases to 
which Mr. Pereira referred us decides, ornecessarily involves,, 
the proposition that a plaintiff can bring in as defendant to a 
partition action a party whom, as in the present case, he 
not only does not allege to be a co-owner, but by language- 
of his plaint excludes from co-ownership. 

In Sinchiappu v. Wij'eygoonesekere [(1902) 6 N. L. R. p. 1] 
it was held that a person claiming to be co-owner of an un- 
divided share of land may bring an action of partition 
although neither lie nor his predecessor in title has had 
possession and although the defendants wholly deny his title.. 
It does not follow that such action would lie without any 
allegation ; and, indeed, in the face of a denial in the plaint of 
the existence of any co-ownership in the defendant. Jayasin 
Appu V. Ekanaike [(1900) 3 Br. p. 320] is equally little in points 
There an added defendant came in claiming a share ; and 
Browne, J., said obiter that the plaintiff would have been, 
■well advised if he had made him an original defendants 
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Perhaps lie would ; but the dictum throws no light, that I Kuruneru 
-can see, on the case now before us. Again, in Peris v. Perera ^g silva 
£(1896) 1 N. L. R. p. 362] it was laid down that the Court, 
if satisfied that the plaintifE had made out a title, should 
direct inquiries as to whether all parties "interested" in the 
land had been made parties or served with notice ; and if so 
satisfied, should order partition or sale. In Peris t. Perera 
certain added parties to the suit claimed an undivided portion. 
It does not seem to be any authority for holding that the 
allegation of co-ownership, which sec. 2 of Ordinance 10 of 
1863 seems to require from the plaintiff in a partition aation, 
<5an be dispensed with. 

But Mr. Fernando admitted that if his client had inter- 
vened in the partition proceedings, the Court would have 
adjudicated on his claim. Now, it seems to me that the con- 
duct of the appellant in the present case was, and ought to be 
held by us to be, practically equivalent to an intervention. 
He filed an answer to the plaint raising no objection to his 
being made a party, but, on the contrary, setting up his own 
<5laini of title, and allowed the respondent to call evidence in 
support of his case. Although he did, through hisproctor, take 
the point, at the close of the respondent's evidence, that a 
partition action would not lie, he proceeded to put his own 
evidence before the Court, and the Court has adjudicated on 
his claim, an adjudication with which we ought not, I think, 
to interfere on the merits. We ought also, in my opinion, 
in view of the appellant's own conduct in the suit, to decline 
to disturb that adjudication now on the ground that a parti- 
tion action was an improper remedy under the circumstances 
of this case. In Assetia Marikar v. Usuma Lebbc [(1878) 
1 S. 0. C. p. 19], whose authority still remains untouched on 
the point, I am about to mention, Phear, C. J., said that the 
right of intervention in a partition suit before the trial as 
between the existing parties was completed, when it can be 
justified on the principle of avoiding ppssible circuity of 
actions and multiplicity of suits, may be placed on as firm a 
foundation as the suit itself. 

I think that the same principle justifies us in refusing to 
relieve the appellant from the consequences of what was 
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JCuruneru practically an intervention on his part. I do not think the- 
de Silva ^ct that no provision has been made in the decree for the- 
planter's interests would under any circumstances constitute 
a reason for setting the entire decree aside. Under sec. 19 
of the Partition Ordinance appeals to the Supreme Court, 
agftinst decrees or orders made under the authority of the 
Ordinance are subject to the general law. After special 
consultation on this point with my brother Grenier, I would 
propose, however, that the case should go back to the District 
Court in order that the interests which at the present time 
Elaris Appuhamy and Hendrick Appuhamy, the added parties, 
have' respectively in the portions A and B by virtue of their 
planting agreement No. 2789 dated 30th January, 1884, and 
receipt dated 2nd February, 1898, may be definitely ascer- 
tained, as there is no finding by the District Judge on this 
point. Thereafter the District Judge should amend the decree 
by specifically allotting to the two planters the interests they 
are entitled. The shares of the plaintiff and the second, third, 
and fourth defendants have been correctly allotted ; but that 
part of the decree which gives the first defendant-appellant 
the portion C should be struck out, as the District Judge has 
found, and it is admitted by both parties, that C is a separate 
land, belonging to the first defendant-appellant, and forming 
no part of A and B. It should, therefore, be excluded from 
the decree. The first defendant's appeal will be dismissed^ 
with costs. 
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UKKU MENIKA vs. DINGIRI el al Ukku 

Menika 

No. 16,152, C. R., KURUNBGALLB. Dil'giri 

Prese7it: HUTCHINSON, C. .T. 

2nd July, 1908. 

Vendor and vendee— Covenant to warrant and defend — Action against 
vendor for retiim of purchase money and damages. 

A. purchased certain laud from B., who covenanted in his 
deed of transfer to warrant and defend his title. A. instituted a 
partition action in respect of the same land, and did not call 
upon his vendee to warrant and defend title. A.'s action was 
dismissed. 

Held: That A. was not entitled to maintain an action for 
the recovery of the purchase money and damages. 

Where the buyer of land is evicted by a person with a supe- 
rior title to that of his vendor, and where there was an express 
covenant in the deed of conveyance, the only remedy of the 
buyer is on that covenant. 

Plaintiff was the vendee of certain land, and the vendors 
in their deed of transfer had covenanted to warrant and 
defend their title if any dispute arose in regard to it. Plain- 
tiff subsequently brought an action for the partition of the 
land in question, and summoned her vendors as witnesses, but 
did not formally notice them to warrant and defend title. 
This action was decided on the oath of the defendant, and 
plaintiff's action was dismissed. In the present action the 
plaintiff sought to recover her purchase money and also 
expenses incurred by her in the partition case. The appeal 
was against the dismissal of the action by the Commissioner. 

Prins for plaintiff-appellant : — It is admitted that as a 
rule it is necessary to fomally cite vendors to warrant and 
defend title; but in the present case the appellant relied on 
the decision of t'ernando v. Jayawardene (2 N. L. R. p. 309). 
Since the evidence showed that the vendor had no title what- 
soever, the present action was maintainable. 

H. A. Jayawardene for respondents: — It was plaintiff's 
own fault in undertaking the greater burden of a partition 
action instead of bringing an action rci'vindicatio. No notice 
had been given to the vendors to warrant and defend their 
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Ukkti title. Further, the plaintiff cannot now sue her vendors. (Voet. 
Mentha ^-^ g^ ^^^ _ „^jg^ (these actions fail) when the purchaser, 
Dingiri before being condemned, has voluntarily given up the thing- 
to the plaintiff, or has compromised with him, or agreed to 
arbitration, or has submitted to the decision of an mcom- 
petent judge, or has referred the dispute to his adversary's, 
oath." There is no allegation in the plaint that we had no 
title, and such an allegation was necessary. 

Cited : 1 Supreme Court Decisions p. 43. 

JUDGMEKT. 

Hutchinson, C. J. — Plaintiff, who is the app ell tot,, al- 
leged that defendants sold some land to her and in the deed 
of transfer covenanted with her in the event of any dispute 
about the land to warrant and defend their title to it, that 
she afterwards brought an action for partition of the land in 
which she summoned the defendants as witnesses at the trial to 
warrant and defend their title, and that the action was dismiss- 
ed. The reason why it was dismissed I do not think is mate- 
rial. She, therefore, claimed the return of the purchase money 
which she paid and also her expenses of the partition action. 
The Commissioner dismissed the action, and plaintiff has ap- 
pealed. I think the dismissal was right. Where the buyer of 
land is evicted by a person with superior title than his vendor, 
and where there was an express covenant in the deed of con- 
veyance by the vendor such as is alleged in this case, the re- 
medy of the buyer is on that covenant. This is an action 
founded on that covenant. There is no allegation in the plaint 
that defeijdants had no title, and there is no issue settled as to 
whether they had no title. But even if it were alleged and prov- 
ed that they had no title, I think she could not succeed in an 
acti on such as the present, because the defendants were not duly 
notified to warrant and defend title in the partition action;, 
and she could not succeed in an action simply to recover the 
purchase money and damages upon the allegation that defend- 
ants had no title, because her only right is under the cove- 
nant contained in their deed. On that point I would follow 
the decision reported in the Supreme Court Decisions p. 43.. 
The appeal is diBmisBed. 
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MARTHELIS APPU vs. JAYAWARDENE ei al. Marthelis, 

Appu 

NO. 3,386, D. C, CHILAW. ^^^J^^,_ 

dene 
Present: HUTCHINSON, C. J., & Wood Renton, J. 

Argument : \%th June, 1908. 

Judgment : l^^; Jnly, 1908. 

Agreement to sell — Contract by married woman — Written consent of 
husband— Money paid on such an agreement — Recovery — Period of 
prescription— illaXa. fide possession. 

An agreement by a married woman to convey land of which 
she alleges herself to be the owner is invalid and unenforceable 
if made without her husband's written consent. 

Money paid under such an agreement is recoverable. 

The right to recover such money accrues immediately, and is 
prescribed in three years. 

A person who takes possession in the mistaken belief tliat he 
has good title, or that he is certain to obtain one, whether his- 
mistake be of fact or of law, cannot be said to do so mala fide. 

Garvin for plaintiff-appellant. 

Wadsworth for defendant-respondent. 

c. a. V. 
Judgment. 

Hutchinson, C. J.— This is an appeal by the plaintiff 
against a decree dismissing his action. In his plaint he says 
that the first defendant, alleging herself to be the owner of 
certain land at Mudukatuwa, agreed to sell it to him for 
Rs. 800, and received from him Rs. 720 from time to time 
between April, 1901, and September, 1901, and put him in pos- 
session of the land, and agreed to execute a valid transfer of it to 
him within a few months, when the second defendant, who is 
her husband, and who was absent, should return ; that though 
frequent demands were made the defendants failed to execute 
the transfer ; and that he had built two houses on the land and 
improved it at a cost of Rs. 500, and he asked that first defend- 
ant be called on to execute the transfer, or in the alternative 
that she be ordered to pay to him the Rs. 720, and Rs. 500 
as damages. 

The defendants in their answer said that the contract,. 
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MariMisit any, on which the action is based is void in law, inasmuch. 

^ as it was not entered into with the consent of the second de- 
Jayawar- fendant ; that it was also void as it was not executed in terms 

^' of sec. 2 of Ordinance 7 of 1840 ; that the claim for consider- 
ation {i.e., the Rs. 720) is prescribed ; that the compensatioa 
for improvements cannot be claimed because the plaintiff was 
a mala fide possessor, and the improvements, if any, were not 
necessary ; the first defendant admitted having received Rk. 720, 
for which she said the plaintiff was allowed to enjoy the 
produce of the land from April, 1901, to January, 1905 ; the 
second defendant said that his wife received the Rs. 720 with- 
out his consent or knowledge, and they denied that the 
plaintiff had made the improvements which he alleged. 

In answer to the interrogatories the first defendant swore 
that she did not agree with the plaintiff in 1901 to sell to him 
any land at Mudukatuwa and that she took no money from 
him on such an agreement. 

The District Judge, without any evidence being taWu, 
held that the plaintiff could not maintain the action because 
the first defendant was a married woman and her husband 
was not a party to the transaction. There were other issues 
agreed upon : the third was whether the claim for the Rs. 720 
was prescribed, and the sixth and seventh referred to the claim 
for compensation for improvements; but the District Judge 
expressed no opinion on them. 

The first defendant had no power to dispose of the land 
without the written consent of her husband ; and the agree- 
ment which the plaintiff alleges with her was of no avail for 
the purpose of disposing the land. 

If she received the Rs. 720 from him on account of the 
agreement, she was bound to repay it ; and his right to recover 
it accrued at once, and is now barred by the lapse of more 
than 3 years since the payment. 

As to the claim for improvements on which the District 
Judge has not touched, if the plaintiff's story is true he was 
put in possession of the land by the owner of it under an 
agreement with her to sell it to him, and he paid her Rs. 720 
in pursuance of the agreement and expeflded. his money on 
the land in reliance on the agreement. It cannot be said, 
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if those are the facts, that he took possession in bad faith. Marthelis 
For many purposes a man is presumed to know the law. But y_ 
he is not necessarily a '■'■mala fide possessor" because he knew, Joyo^'wctr- 
or must be pi-esumed to have known, that his title is bad or 
defective. I had a similar case a short time ago, in which a 
n^an agreed to buy a piece of land ; he knew that there were 
infants who had a share in it, but he relied on their mother's 
promise to apply to the Court, as in fact she did apply, but 
without success, to obtain a valid transfer of the infants' share, 
and he trusted to his Proclor to see that it was obtained ; and 
he took possession and spent his money on the land in the 
expectation and belief that he would shortly get a valid 
transfer. I considered, and I still think, that he was a 
"bona fide possesBor". I have not found any definition of 
"mala fide possessor" ; but I think that a man who takes 
possession in the mistaken belief that he has a good title, or 
that he is certain to obtain one, whether his mistake be of 
fact or of law, cannot be said to do so mala fide. 

I think that the claim for Rs. 720 was rightly dismissed, 
not for the reason given by the District Judge, but because 
claim is prescribed.,; but that the case should go back to the 
District Court for the trial of the question whether there was 
such an agreement as the plaintiff alleges with the first defer^d- 
ant, and whether he took possession in reliance on it, and of the 
issues six and seven agreed upon ; and for adjudication upon 
the claim for compensation for improvements. 

The costs of this appeal should be costs in the cause. 

Wood Renton, J . — The appellant sued the respondents,, 
who are husband a»d wife, married under the Matrimonial 
Rights and Inheritance Ordinance, 1876, for the recovery of 
the sum of Rs. 720 and for damages, on the ground that the 
first respondent agreed to sell him for Rs. 800 of a certain land 
at Mudukatuwa of which she alleged herself to be the owner,, 
received from him from time to time between 11th April,, 
and 14th September, 1901, the abovementioned sum of Rs. 720 
towards the price, and put the appellant in possession of the 
land in question promising to execute a valid conveyance 
within a few months, when her husband — the second respond- 
ent — a public servant then stationed in the Anuradhapura 
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Marthelis District, returned, to Mudukatuwa, but failed equally with her 

vf husband to make good this promise, on payment of the balance 

Jayawar- of tjjg purchase money. 
deiie 

The respondents pleaded that the contract, if any, on 

which the appellant sued was void in law, on the grounds 

that it was entered into by the first respondent without the 

written consent of her husband, as required by see. 8 of 

Ordinance No. 15 of 1876 ; that it was not executed in terms 

of sec. 2 of Ordinance No. 7 of 1840, and the claim for the 

recovery of the alleged consideration was prescribed. The 

respondents further denied the alleged agreement to sell. 

The first respondent admitted the receipt of Rs. 720, but said 

that it was consideration for the produce of the land which he 

was allowed to enjoy between April, 1901, and January, 1905. 

The second respondent alleged that this money was received 

by his wife without his consent or knowledge. 

On these pleadings a variety of issues was framed. But 
the District Judge dis.posed of the case on one ground only. 
He held that the absence of the consent of the second respond- 
ent to the alleged agreement entered into by the first precluded' 
the appellant from suing on it, and dismissed his action 
accordingly. 

Mr. Garvin, for the appellant, contended before us (1) that 
■even if the alleged contract by the 1st respondent waa bad 
and unenforceable under sec. 8 of Ordinance No. 15 of 1876, 
and sec. 2 of Ordinance No. 7 of 1840, the money paid under 
it was recoverable under the Roman Dutch Law; and (2) 
that although on the face of the record itself it appeared 
that a period of more than three years had elapsed between 
the last payment to account (14th September, 1901) and the 
institution of these proceedings (2ud June, 1905), the appellant's 
claim was not barred by prescription, inasmuch as the cau§e 
of action in this case did not accrue to him within the mean- 
ing of sec. 11 of the Prescription Ordinance of 1871 till the 
formal demand for the execution of a conveyance in pur- 
suance of the contract had been made and refused. 

The agreement itself Avas clearly unenforceable in the 
absence of the husband's written consent. But I think that the 
money paid under it was recoverable [see Grigoris v. 'lilleke- 
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raine (1893) 2 C. L. R. p. 190, following C. R., Panwila, 3,713, Mn 
Grenier II. (1873) p. 34]. The cause of action, however, for ^^ 
that money arose whenever it might have been recovered, z.^., Sinna 
immediately on payment, and consequently, whether the case i 
comes under sec. 8 or sec. 11 of the Prescription Ordinance it 
was barred at the date of institution of the present action. 

I agree with my lord the Chief Jubtice in regard to the 
question of compensation, and I assent to the order that he 
kas proposed. 



JUAN APPU vs. SINNA SWAMI. 

No. 9,726, P. C, Colombo. 

Present: HUTCHINSON, C. J. 

ARGUMENT: \Uh May, 1908. 

JUDGMENT: lHh May, 1908. 

Tolls — Evasion— Horse taken over a portion of road adjoining a toll 
station. 

A person wbo avoids passing a toll station by taking a horse 
from one garden to the opposite garden over a portion of a road 
adjoining a toll statiou is not liable to pay toll for the horse, nor 
does he evade payment of the toll. 

In this case the accused was charged under sec. 21 of 
Ordinance No. 3 of 1896 with having taken a horse from a 
road over land adjoining the toll station with intent to evade 
payment of toll. 

The Police Magistrate of Colombo (B. Constantine, Esq.) 
acquitted the accused, and delivered the following judgment:- 
"The facts of this case are admitted. The Mudaliyar lives in 
the house A on the plan filed.* His son lives in the house D. 
To avoid the toll the Mudaliyar drives to the garden on which 
D stands and there leaves his carriage. The road there is a 
public road, and so far the Mudaliyar is within his rights. 

The further question at issue is whether the Mudaliyar 
having left his carriage and got down at the garden D, on 
■which he has no stable, his horse-keeper may take the horse 

• See plan ou opposite page. 
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Juan_ across the road to the stable at A. I see no reason why he 
vf" should not. He owns the land on both sides, of the road, and 

Sinna the toll is leviable on the vehicle which plus the horse 
has the right to go to the land E. Then the horse on 
being taken from the carriage becomes a separate entity for 
the purposes of the Toll Ordinance, and hence begins its 
journey over again, and can consequently be taken from 
D to A without having to pay toll. 

"If the cross road marked on the plan is really a road, it 
would seem that anyone can evade payment of toll, and that 
the toll bar must be' shifted ; but that question does not now 



Bawa (with Allan Drieberg) for appellant. 

H. J. C. Pereira (with Prins) for respondent. 

c. a, V. 
Judgment. 

Hutchinson, C. J.— This is an appeal with the consent 
of the Attorney-General against an acquittal. The respondent 
was charged under sec. 21 of Ordinance No. 3 of 1896 that, 
being liable to payment of toll, he took a horse from a road 
over land adjoining the toll station with intent to evade pay- 
ment of tolls. 

The toll is payable in respect of the road leading from 
Demettagoda to Kollanawe. This road crosses at right angles 
the 'Base Line Road'; and the toll station is at the point 
where the first road crosses the second. No toll is payable, 
on Base Line Road. The respondent took his horse and 
carriage along Base Line Road, passed the toll station, then 
turned up a public road to his right called Grass Field Road, 
at some distance along which his son's house is situated, 
arrived at his son's house and left the carriage there, and then 
took the horse in a straight line across the Demettagoda- 
Kollanawe Road to his own house, which is on the opposite 
.side of the road facing his son's house. 

He had a right, which is not disputed, to take the horsfe 
and carriage to his son's house by the route by which he took 
them ; and the inference is that he took the horse by 
that route in order to get the carriage there. I agree with 
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the Magistrate that -when he lawfully got the horse there he fVijey- 
had a right to take it acroBB the road to his own house. I also ^^^' 
think that he was never liable to payment of the toll for the Pereta 
horse, and, therefore, could not have intended to evade any 
liability. The toll is payable in respect of the use of the 
road ; and he never used any part of the road except at the 
point where he crossed it from his son's house to his own. I 
dismiss the appeal. 



WIJETSEKERE vs. PERERA. 

No. 12,375, D. C, Colombo. 

Present: HtrTOHlNSON, C. J., & Wood Renton, J. 

ARGUMENT: 21 ih May, 1908. 

Judgment : Wi June, 1908. 

Writ — Due diligence— Examination of debtor — Civil Procedure Codey 
sees. 219, 298 & 337. 

The failure of a judgment-creditor to avail himself of sees. 
219 and 298 of the Civil Procedure Code since the previous issue of 
a writ is not conclusive proof of want of .diligence. Such failure 
only creates a presumption against the judgment-creditor. 

vanLangenberg for appellant. 

Bawa (with B. F. de Silva) for respondent. 

The following authorities were cited at the argument : — 

Civil Procedure Code, sees. 219 and 352 ; Ana Perumal Chetty 

v. M. Perera (2 Br. p. 29) ; Ephraums v. Silva (6 N. L. R. 

p. 301) ; Eliyapillai v. Murukesu (10 N. L. R. p. 219) ; Veera- 

samy v. Tambipillai (4 N. L. R. p. 57) ; Palatiiappa Chetty 

V. Gomes (1 N. L. R. p. 357) ; and Silva v. Alwis (1 A. C. R. 

p. 102). 

c. a. V. 

Judgment. 

Hutchinson, C. J. — This is an appeal by the defendant 
judgment-debtor from an order allowing the reissue of awrit 
of execution. The plaintiff obtained judgment on the 17th 
May, 1905 ; shortly afterwards a writ of execution was issued ;. 
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Wifey- there was an appeal against the judgment, which was aban- 
se ere ^^^^^^^ j^ December of that year wi-it was reisBued; in 
Perera September, 1906, application was again made for execution, 
but no affidavit in support of it was filed until September, 
1907, when notice of the application was ordered to be served 
on the defendant. This notice was from time to time reported 
not served, and on the 27th November substituted service 
was allowed for the 18th December, on which day the defend- 
ant appeared, and on the 19th he filed an affidavit in oppo- 
sition. On the 24th the order for re-issue was made. 

The defendant in his affidavit alleged an agreement 
between him and the plaintiff and two other persons, which 
he said was tantamount to a final settlement of all money 
due by him under this judgment ; and in his evidence at the 
hearing of the application he repeated this, and gave the 
names of persona who were preaent at the. making of the 
agreement ; but there was no other evidence in proof of it. 
The District Judge very properly held that there was no 
proof of such an agreement ; he believed the statement in the 
plaintiff's affidavit that the whole of the judgment debt was 
,due. The only question, therefore, was whether on the last 
preceding application due diligence was used to procure 
complete satisfaction of the judgment as required by sec. 337 
of the Code. The District Judge was of opinion that due 
diligence had been used ; and 1 think that his opinion was 
right, unless the mere fact that the plaintiff had not applied 
for the examination of the debtor under sec. 219, or for his 
imprisonment under sec. 298, must be taken as conclusive 
proof or as raising a presumption which has not been that 
he had not used due diligence. 

The point was not mentioned before the District Judge, 
and he does not refer to it. The record shows that no appli- 
cation was made under sec. 219 or sec. 298, and the appellant's 
counsel relies on the decisions in Palaniappa Clietty v. Gomes 
(1 N. L. R. p. 357) and Ephraums v. Silva (6 N. L. R.p.301). 
1 cannot think that the Court in either of those cases meant 
to lay down a rule that where a plaintiff has since the pre- 
vious issue of a writ not availed himself of sees. 219 and 298 
his failure to do so is conclusive proof of want of diligence. 
If for example it appears that it was impossible for him to do 
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so, or that it would have been useless, it could not be said that Wijey- 
the failure would prove any want of diligence. The opinion ■^^^'^^ 
expressed by Wendt, J., in Silva v. Alwis (1 A. C. R. Perera 
p. 102) (a case of first application for execution of a judg- 
ment six years old), and by Wood Ronton, J., in Eliyapillai 
V. Mi,rukesu (ION. L. R. p. 249) is clearly right, that the 
failure to take proceedings under sec. 219 only creates a 
presumption against the plaintiff. We muist therefore look 
at the whole of the evidence to decide whether the failure to 
to take those proceedings was due to want of diligence or 
whether there is any other explanation of it. As Wendt, J., 
said in the case in 1 Appeal Court Reports, an examination of 
the debtor under sec. 219 may be, and under ordinary circum- 
stances is, a means of information which a creditor is obliged 
to adopt ; but if without that means he is able to satisfy the 
Court that he has used due diligence, he must be allowed to 
do so. 

The defendant in his evidence admits that there are "a few 
cases" in which j udgments have been entered after him which 
have not been satisfied. He also mentions some properties 
which he says he has, but the District Judge says that he 
1;hinks that any creditor would find it difficait to reach any 
pro^jerty belonging to him. The plaint in the action was filed 
and summons issued in February, 1905 ; service was not 
effected, and on the 24th March substituted service was order- 
ed ; the defendant then appeared and filed answer on the 12th 
April ; on the 17th May he applied for a postponement upon 
an affidavit which the Judge described as positively silly, 
and judgment was given. On two previous writs the plaintiff 
pointed out to the Fiscal properties to seize, but in each case 
another judgment-creditor had been beforehand. There 
were other unsatisfied judgments against the debtor when 
the plaintiff made his present application. The notice again 
coiild not be served, and substituted service had to be resorted 
to. Under these circumstances I do not think that the 
failure to have proceedings to compel this debtor to appear 
and be examined as to his means or to have him imprisoned 
proves want of diligence. To have made the attempt would 
probably have only been to throw good money after bad. 

I would dismiss the appeal with costs. 

Wood Renton, J.— I concur. 
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Abdul ABDUL RAHIMAN vs. THE COLOMBO MUNICIPAL. 
Rahiman COUNCIL. 

Thf 

Colombo NO. 27,238, C. R., Colombo. 

pal Present: GRHNIEE, A. J. 

Council 

Argument : 14;?,^ December, 1904. 

Judgment : \Uh December, 1904. 

Annual value— Municipal Councils Ordinance [No. 5 of \^i)— Assess- 
ment of leased premises. 

The annual value of premises assessed must not always be de- 
termined by what a lessee pays,, but by the rents and profits, 
which the owner would derive from the premises if he let them 
himself. 

Bawa for appellant. 

vanLangenberg for respondent. 

c. a. V. 
Judgment. 

Grenier, a. J. — I am not prepared to hold that in, as- 
sessing the annual value of premises the principle that ought; 
to be invariably followed is that the premises should not be 
regarded as separate tenements, but as a -whole. In the ma- 
jority of houses in the Pettah, although they are occupied by. 
a number of tenants, the premises, if let as a whole, would 
yield far less to the owner than if let to separate tenants by 
the owners and he collected the rents himself. The premises 
in this case were leased to the defendant on an annual rental 
of Rs. 1,800, but that means that the lessee in order to make 
a profit would sublet the premises and thus pay himself the 
amount of the rent and have a large margin in the shape of' 
profit. If the landlord himself let the premises and collected 
the rents himself, he would certainly get more than the 
amount he now receives from his lessee. I think the annual 
value of the premises must not always be determined by 
what a lessee who is inclined to make a profit out of the 
transaction pays, but by the rents and profits which the 
owner would derive from the premises if he let the tenements- 
himself. In this case it seems to me that the premises would 
yield something over Rs. 200 a month, and the assessment by 
the defendant at Rs. 2,430 was in the circumstances a correct 
one. Affirmed. 
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BELL vs. THE COLOMBO MUNICIPAL COUNCIL. Sell 

V. 

No. 72,531, C. R., Colombo. cliomSa 

Munici- 
Present: Lawrie, J. pal 

Coimctl 

Ylth June, 1901. 

^^ssessment— Proceedings f Of reduction— Jurisdiction — Court oj Requests 
—Ordinance No. s of iSS-j, sec. i; and Ordinance No. J2 of 1895, 
sec. 4. 

The. defendant Council assessed the annual value of certain 
premises at Rs. 2,400, and the rates ou it amounted to Rs. 264. 
The plain tiflF sued the defendant Council in the Court of Requests 
for a reduction of the amouut of the assessment to Rs. 1,920. In 
appeal, 

Held: That the Court of Requests had jurisdiction to try 
the action. 

These were proceedings for the reduction of the assess- 
ment of the annual value of certain premises. The defendant 
Council assessed the annual value at Rs. 2,400, and the. rates 
thereon in all amounted to Rs. 264. The plaintiflE prayed for 
a reduction of the assessment from Rs. 2,400 to Rs. 1,920. 
The defendant Council contended that the Court of Requests 
had no jurisdiction to try the case, and the Commissioner 
{W. H. Moor, E»q.) upheld the contention in the following 
order : "I hold that sec. 4. of Ordinance No. 12 of 1895 gives 
this Court no jurisdiction to try this case ; and that sec. 1 of 
Ordinance No. 5 of 1867 refuses this Court power to try this 
case. I dismiss the plaintiff's action with costs." Against 
this order the plaintiff appealed. 

Bawa for plaintiff-appellant. 

Schneider for defendant-respondent. 

Judgment. 

Lawrie, J.: — This proceeding to have an assessment 
reduced seems to me to be an action within the meaning of 
the Civil Procedm-e Code, where action is deiined to be a pro- 
ceeding for- the prevention or redress of a wrong. 

The Ordinance No. 12 of 1895, sec. 4, gives the Court 
■of Requests jurisdiction to hear and determine all actions in 
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Rahitimn which the demand shall not exceed Es. 300. The demaijd, ia 
^^r- *^^^ action does not exceed Rs. 300. 
'^"^ I am of the opinion that the Court of Requests has juris- 

diction. I set aside, and remit for trial. 



RAHIMAN vs. AMARDEEN et al. 

No. 24,979, D. C, Colombo. 

Present: HUTCHINSON, C. J.. & Wendt, J. 

1th July, 1908. 

Mortgage bond, action on — Non-production of original bond^Dismissal' ■ 
of action. 

The non-production of the original of the mortgage bond on 
which the action is based, where a du'y certified, copy is pro- 
duced, is not a ground for the dismissal of the action without trial. 

An appeal from a judgment of the District Judge of 
Colombo (J. R. Grenier, Esqr.), which is as follows : — 

"This action by the plaintifE purports to be on a copy 
bond. The original has not been produced or accounted for,, 
the plaint making reference to a copy only. In view of the 
action being palpably a collusive one between the plaintifE and 
the first defendant, who stand in the relation of father-in-law 
and son-in-law; as also in view of the defence stated by the 
second defendant, who is a perfect stranger to both of them, I 
required the plaintifE to satisfy me that the original of th& 
bond was not in his possession or power. The plaintifE should 
have in his plaint complied with the provisions of sec. 52 of 
the Civil Procedure Code and made mention of these parti- 
culars ; but having failed to do so, I thought that before 
entering on the trial of the issue as to whether the bond had 
been paid and satisfied or not, the plaintifE should supply the 
Court with proof of an essential averment that he should 
have made in his plaint. I gave the plaintifE two oppor- 
tunities of satisfying me as to the loss, as he alleges, of the 
original bond; but I have no hestitation in saying that I 
coasid^r his explanation of the way in which the document 
■waa lost as not only childish,. but essentially false. I am 
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firmly convinced that the document was never lost, but that Rahiman 
it is wilfully kept back by the plaintiff for very plain reasons, Amar- 
and that his present action is a fraudulent and collusive one. d,^^ 
It is clear, that so long as I hold the opinion that the bond is 
still with the plaintiff, and that he is withholding it from the 
Court, I cannot adjudicate upon any question of fact as to pay- 
ment, especially in view of the statements contained in second 
defendant's answer. The point is a novel one, and I have 
no alternative in the circumstances but to dissmiss plaintiff's 
action with costs. I think I am justified, however, in taking 
this coarse under sec. 140 of the Civil Procedure Code, 
because I find as a fact that the original bond is in the actual 
power and poBsesnion of the plaintiff, and he practically re- 
fuses to produce it by interpotiing false and frivolous excuses 
for its non-production." 

H. A. Jayawardene for plaintiff-appellant: — The Judge 
mistakes the case for one where a lost negotiable instrument 
is in question. 

The certified copy is as good as the original. [See 
Rang Me?iika et al. v. Pictichi Me7iika et al. (IS. C.R. p. 266); 
and Evidence Ordinance, sees. 65 (5) and 79.] 

Even if endorsement on the bond is proved, it is not con- 
clusive proof of payment. 

Ba/asingham ( W. H. Peiera with him), for second de- 
fendant-respondent, relied on sec. 50 et seq. of the Civil Pro- 
cedure Code. 

Judgment. 

Hutchinson, C. J. — We think the case should go back 
for trial upon the issue agreed upon by the parties. The 
absence of the original of the mortgage bond at the trial may 
be a strong circumstance for the Judge to take into account, 
if he thinks, that the plaintiff has got the original or knows 
where it is ; but its non-production is not a ground for dis- 
missing the action without trial. Costs of the appeal to be 
-costs in the cause. 

Wbndt, J. : — I agree. 
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Kalii KALTJ vs. LAMI. 

V. 

-^'"'" No. 697, D. C, EURUNEGALLE. 

Present: Latabd, C. J., & Moncribfp, J. 

lUh February, 1905. 

Kandyan Law— Acquired property of deceased husband— Right ofwidow^ 

A K«n<lyan widow is entitled to a life-rent in the property of 
ber husband both acquired prior to her marriage and during the 
caatiuiiaBce of her marriage. 

vanLangenbcrg for appellant. 

H. A.Jayawardeneioi respondent. 

Judgment. 

Layaed, C. J. — The only question raised in this appeal 
is as to whether Kalu, the appellant, is entitled to retain 
possession of all the acquired property of her deceased hus- 
band, or whether her right of retention is limited to property 
acquired by her husband during his marriage with herT 

With regard to the right of a Kandyan widow to her 
deceased husband's lands. Armour lays down as follows : "If 
the deceased husband left other landed property besides hig 
paraveny or ancestral lands, that is to say lands acquired by 
purchase, or lands which he, the deceased, had received from 
his adopted father, in such case the widow may have possesBion 
of the whole of such acquired land for the- remainder of her 
life provided she remain single." As far as that passage of 
Armour goes, no distinction is drawn between the land ac- 
quired by the husband prior to his marriage and lands 
acquired by him subsequent to his marriage ; and neither ap- 
pellant's counsel nor respondent's counsel has been able to 
lay before us any case in which it was distinctly laid down 
by tbis Court that the retention by the widow was limited to 
la^nd^ acquired by her husband during the marriage. The 
first case to which we have been referred is one reported in 
Ramanathan's Reports for 1861, page 112, which merely 
lays down the general principle of the right of pofltession with 
respect to lands the acquired property of her husband, viz.^ 
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that the widow was entitled to a life estate therein. The Full 
Conrt in that judgment does not draw any diatinction be- 
tween lands acquired prior to the marriage of the deceased 
husband and his widow and land acquired during the conti- 
nuance of the marriage. That case, however, is followed by a 
subsequent judgment of this Court reported in Ramanathan's 
Reports, 1863-1868, in which three Judges, two of whom sat in 
the former case, say, with respect to landed property acquired 
during the marriage, her rights are different, an is pointed out 
in the judgment in the case I have above referred to. Now, 
reading the first judgment, as I have said before, it draws no 
distinction between landa acquired prior to the marriage; and 
lands acquired during the continuance of the marriage, and 
the Judges in the later decision do not state why they con- 
sidered that the former decision referred only to landed 
property acquired during the marriage, neither do they lay 
down the general principle that landed property acquired 
prior to the marriage is not such as the widow would have a 
right of retention over. We are capable, as those Judges were, 
of judging what the meaning of the words in the original 
judgment of 1861 is; and certainly I cannot say that the opi- 
nion expressed in the earlier judgment is limited to landed 
property acquired during the marriage, as suggested by the 
Judge in the later decision. We have also been referred to 
the judgment in the case of Mcnika v. Horatala, reported in 
3 S. C. R. p. 167. Sir Archibald Lawrie, then Acting Chief 
Justice, said as follows: "I do not find authority of a kind 
which I think sufficient that the widow's possession of 
acquired land was to come to an end on a second marriage ; 
one reason why she was allowed it for her life was that in 
most cases it had been purchased by the savings and exer- 
tions of the wife as much as of the husband." There he does 
not limit the widow's right to the possession of land acquired 
during the marriage; but he merely gives as one of the reasons 
why she was allowed to possess such land, that in most cases 
not in all, it had been purchased by the savings of the wife 
as much as of the husband. This does not amount to a judg- 
ing on the part of Sir Archibald Lawrie that the widow's 
right of retention was limited to the possession of land ac- 
•Kjuired during the second marriage. There is another case 
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Kahi in which Sir Archibald Lawrie gave a judgment, which igi 
Zaw/ reported in 5 N. L. R. p. 177. That case only dealt with lands 
acquired after the marriage. In the course of that judgment 
he says that the action was premature, because the defendant 
was entitled to a life-rent of the property acquired by her- 
husband during their marriage. The point to be decided in 
that case was not whether the defendant was only entitled ta 
a life-rent of the property acquired by her husband during 
their marriage, or whether she would be entitled to a life-rent 
of the whole of her husband's acquired property. All that 
was in issue in that case was property acquired by her hus- 
band during their marriage ; and there was no question raised 
for decision as to a widow's rights in respect of property ac- 
quired prior to the marriage ; and it cannot be said that the 
acting Chief Justice intended to lay down that widows had. 
no right to retention of property acquired by their husbands- 
prior to their marriage, The question was not before him, and 
consequently he did not decide it. As we can find no actual 
ruling of this Court reducing the right of a widow to the- 
possession of only land acquired during the marriage, we 
think that we must follow the general rule laid down in 
Armour, that if the deceased in addition to his ancestral pro- 
perty left acquired lands, the widow will have the possessioii|^ 
of the acquired lands in their entirety for the remainder of 
her life. 

The ruling of the District Judge on the question must 
be set aside, and the appellant is entitled to the costs of the 
contention in the Court below and of this appeal. 

MONCRIBPF, J. — Agreed. 
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PERERA vs. SILVA. Perera 

No. 1,047, P. C, Kalutara. 

Presetit : Layaed, C. J. 

23rd October, 1905. 

False information given to public officer— Complaint to u, subordinate 
pjtblic officer— Ceylon Penal Code, sec. i8o. 

Wh«re the information (which was alleged to be false) was 
given to a public servant who was only a subordinate officer and 
one he could not, without reference to a higher authority, 
exercise any power which would cause injury to the complain- 
ant, 

Held: That no offence under sec. i8o of the Ceylon Penal 
Code was committed. 

Dornhorst, K. C. (with H.J.C. Pereira &• Allan Drieberg) 
for complainant-appellant. 

Walter Ptreira, K. C. for aceused-reBpondent. 

Judgment. 

Layaed, C. J. — The charge against the accused is, that 
he did "in a letter, bearing date 28th December, 1904, inform 
a public servant, to wit, the District TrafBc Superintendent, 
Mr. W. L. Fryer, that the complainant did on the 21st and 27th 
of December last cause inconvenience to the accused by 
delaying the delivery to the accused of consignments of ice 
which arrived on the said dates by the 8-30 a.m. train at 
the Kalutara North Station, which is under the control of the 
complainant, and that the complainant on the said dates, after 
the arrival of the said consignments, was engaged in rfiadiii,g 
the newspapers, and did not j)ermit the accused, to remove th« 
said consignments until 9-56 a.m. on the 21st December, and 
until 9-30 a.m. on the 27th Dacember." 

Complainant then .allied that the in&rmati'On was false 
and that the accused gave the sam.e io iiie Distriot Ta-affiiC 
Superintendent Jaiowing the same to be false asid intefflding 
to cause or knowing it ±p .be likely that he wo.iiiM th^etoy 
cause the said TrafBc Superintendenit to use hie iawf.ml jpoiwer 
to the injury or annoyance of the complainanit, ajid thai th.« 
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Perera accused thereby committed an offence punishable under 
Siiva sec. 180 of the Ceylon Penal Code. 

The public Servant who was informed in this case was 
a District Traffic Superintendent, who is only a subordinate 
officer in the Ceylon Railway Department ; and it is ad- 
mitted that he cannot exercise any power, without reference 
to a higher authority, which would cause injury to the 
complainant. It appears from the evidence that the District 
Traffic Superintendent did in the course of his duty make 
inquiry into the complaint made by the accused against the ' 
complainant, but it is further admitted that after such inquiry 
he cannot do any act which would be injurious to the com- 
plainant. It was decided in the Madras Court in the case of 
Regina v. Periannan, reported in 4 Indian Law Reports 
(Madras Series) p. 241, that it would not be an offence under 
this section if the public servant to whom the information was 
given, as in this case, was only competent to pass on the in- 
formation to his superior and cannot act directly or imme- 
diately against the person informed against. As pointed 
out by Mr. Justice Lawrie in the case reported in Koch's 
Reports, p. 281, Mayne, in his Treatise on the Penal Code, 
throws some doubts on this decision.' Mayne, however, 
concedes that "no offence is committed if the false inform- 
ation is given to someone who is under no legal obligation to 
to take any action on it". I am inclined to follow the ruling 
of Mr. Justice Lawrie, which appears to me to rightly follow 
the decision of the Madras Court, because I think that the 
language of sec. 180 is not open to any other construction. I 
would, however, if the appellant's counsel desire, have reserv- 
ed this case for the decision of two Judges, but the appellant's 
counsel, though he argued that the provision of sec. 180 covers 
this case, says that he is not convinced that the judgment of 
^ Mr. Justice Lawrie or of the Madras Court are absolutely 
wrong, but does not desire that I should reserve this case for 
a bench of two Judges. As I do not consider that the conduct 
of the accused has rendered himself liable to punishment : 
under sec. 180 of the Penal Code, I dismiss the appeal. At 
the same time, as the complainant is a public officer who, I 
understand, has been directed by superiors to bring this 
charge against the accused, I desire to record that I have arrived 
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at this conclusion purely on the question of law raised by Cosie 
Mr. Pereira on behalf of the respondent, and that I have ^.j^gya. 
formed no opinion as to whether the appellant's conduct in the " ^oo?/ 
matter complained of by the accused was irregular or whether 
the accused had any just cause of complaint against the 
appellant. 



COSTE vs ABEYAKOON. 

No. 12,705, C. R., Chilaw. 

Present: Hutchinson, C. J. 

%7td July, 1908. 

Landlord and tenant — StnaU Tenements Ordinance {No. ii 0/1882) — 
Improvements effected by tenant— Possession by tenant till com- 
pensated. 

A tenant can retain possession of the property let to him by 
his landlord until compensated for improvements, which have 
been made by agreement, only when it is an express or implied 
term of the agreement that he shall be entitled to keep posses- 
sion until he is paid for them. 

Chitty, for appellant, cited Don Michael Amai asinghe v. 
Sego Abdul Kader (2 Br. p. 397) ; Mudiyanse v. Sella?idyar 
(10 N. L. R. p. 12) ; and Tikiri Banda et al. v. Gamegedera 
Banda (3 S. C. C. p. 33). The prepent case is stronger still, 
because improvements were made by request. [C. J. : Tour 
claim is on contract, so separate action is necessary on that 
contract.] There has been no "legal determination" of the 
tenancy, inasmuch as the right to compensation must first be 
satisfied. 

Balasingham, for respondent, was not called upon. 

Judgment. 

Hutchinson, C. J. — This is a proceeding by the land- 
lord under Ordinance No. 11 of 1882 to recover possession of 
a house from his tenant. The first defence was that the 
tenancy had not been properly determined by a notice to quit. 
That issue was decided by the Commissioner first. He decid- 
ed that the notice given by the plaintiff was suflBcient, and I 
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Coste think that decision was right. The appellant does not seriously 
Abeya. contest it. The other point was, that the tenant alleged that 
koon he made improvements on the premises at the request of the 
landlord, and that he is entitled to compesation from the 
landlord for those improvements, and that he had a right to 
retain possession until he was paid compensation, and that, 
therefore, the tenancy had not yet expired. 

The Commissioner was of opinion that a claim to com- 
pensation for improvements cannot be set up in a proceeding 
under Ordinance No. 11 of 1882. I have to decide whether 
that defence is a valid defence or not, i.e., to say whether 
defendant is entitled to keep possession until he is compensat- 
ed. He puts his claim on the ground that he had an agree- 
ment with his landlord to make improvements. The caseB 
which were referred to in the Court of Requests and to-day 
were cases in which it was held that a man is entitled to com- 
pensation for his improvements which he had made at a time 
when he believed that he was i,n possession under a valid 
lease of the property to himself, z.c, he made the improve- 
ments whilst he was a bona fide possessor. When it toned 
out that his lease was invalid and the real owner took 
proceedings to eject him he was held to be entitled to keep 
possession until he was compensated for those improve- 
ments. 

The present, of course, is quite a different case. It is a 
case of an agreement made by a tenant with his landlord that 
he shall make some improvements. If it is an express or 
implied term of the agreement that he shall be entitled to 
keep pcsseseion until he is paid for them, he will have such a 
right but ilot otherwise, and this defendant has not alleged 
that there was such an agreement either express or implied. 
In my opinion there is no valid defence shown to the land- 
lord's application, and I think the appeal should be dismissed 
with costs. 
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SARVAI vs. MURRAY 

No. 18,556, D. C, Colombo. 

Present: Layard, C. J., & MONCREIFF, J. 

1th December, 1904. 

Fiscal — Unlawful discharge of dehtor from custody — Extent o liabi 
lity — Payment of subsistence money — Detention on credit— Sec. 315 
Ciiil Procedure Code. 

The auiount of the liability of a Fiscal for wrongfully dis- 
charging a debtor who is in bis custody must be estimated by 
charging hiia with the whole debt. The onus of proving that 
the creditor would have recovered less is thrown on the 
Fiscal. 

In estimating the value of the custody of the debtor to his 
creditor account may be taken, not only of his own resources, but 
of nil reasonable probabilities founded upon his position in life 
and surrounding circumstances that the debt or any portion of it 
would have been recovered by pressure put on him by imprison- 
ment. 

There is nothing in sec. 315 of the Civil Procedure Code which 
prevents the Fiscal from detaining a debtor on credit, or which 
invalidates the 'committal, if he accepted a particular month's 
allowance on the and of that month. 

The following is the judgment of the District Judge of 
Colombo (F. R. Dias, Esq.)," delivered on the 22nd of Febru- 
ary, 1904 :— 

"This is an action against the Fiscal of Colombo for 
damages sustained by reason of his unlawfully releasing 
from custody a debtor who had been committed to jail under 
the plaintiff's writ by this Court. The plaintiff obtained a 
decree against the man for Rs. 1,000 and interest thereon at 5 
per cent, and costs on the ,8th December, 1902. The amount 
of the decree not being paid, he had his debtor arrested and 
committed to jail on ;the 6th March, 1903, and at the same 
time paid the defendant Rs. 7*50, being the subsistence allow- 
ance of the prisoner for a month. On the 2nd April he 
again paid the defendant Rs. 15 for another two months, 
which should have kept the prisoner till the 5th June. 
But on the 5th May the defendant released him from custody. 

"In his answer the defendant does not pretend in any way 
to justify the discharge, but says that it was entirely due to a 
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Satvai mistake. At the trial, however, his counsel put forward the 
Murray ingenious theory that at the date of the discharge the debtor 
was not in the lawful custody of the Fiscal, and so the dis- 
charge was not unlawful, and also that he had acted under a 
proper order of this Court. 

"It was urged that, under sec. 315 of our Code the monthly 
subsistence allowance had to be supplied to the Fiscal before 
the first day of each month, and inaamuch as the full April 
allowance had not been supplied before the Ist of thai month 
the further detention of the man became illegal. This is 
nothing more than an idle quibble. The question as to the 
depositing of the subsistence money is one that affects the 
commissariat arrangements of the Fiscal's Department, and 
there is nothing in the Code which says that the Fiscal may 
not detain a debtor on credit if he chose to do so, or that if he 
accepted a particular month's allowance on the 2nd of that 
month the committal became invalidated. Even if there be 
any sense in this argument, I think it is sufBciently met by 
the reply that the defendant is estopped by his own conduct 
in denying the legality of the payment made to him on the 
2nd April, ' which he accepted and acted upon. Further, 
the defendant's own officer, Mr van Rooyen, has clearly 
demonsti'ated that such an agreement was impossible. 

"According to him the Fiscal will never accept less than 
a full month's allowance, reckoning the month from the date 
of committal till the corresponding date of the next succeeding 
month, and no discharge will be made except upon an order 
of Court obtained upon failure by the detaining creditor to 
deposit a further month's allowance on or before 12 
noon of the day before the last mentioned date. Thus, 
according to the facts admitted the defendant was on the 
6th March provided with sufficient funds to keep the debtor 
till the 5th April, and three days before the last date of that 
period,, viz., on the 2nd April, he was paid the proper allow- 
ance for a further two months, viz., to the 5th June. The debt- 
or was, therefore, in lawful custody during the whole of April, 
and he ought to have been kept in such custody during the 
whole of May, arid hence his discharge on the 5th May 
was wholly unwarranted and illegal. 
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"The plea that the debtor was discharged under a bona Sarvai 
fide mifcitake of fact on the part of the defendant ats regards Munay 
the exhaustion of the subsiistence allowance in his hands affords 
no defence at all. 

"Such a mistake ought to be impossible in a properly 
regulated public department like the Fiscal's ; and if one does 
occur, it must of necessity be attributed to gross negligence on 
the part of the subordinate officer in charge of that particular 
branch of the Fiscal's Office. No one expects (and it 
would be unreasonable to expect) a high officer like the Fiscal 
of Colombo personally to examine the books and see how 
many rupees or cents are still left to the credit of each prisoner 
in his charge before applying to the Court for an order of 
release ; but in law he is bound by the acts or negligence of 
his subordinates. 

"That a serious irregularity was perpertrated in the present 
instance there is no room whatever to doubt. It would seem 
that on the 4th May, in the usual course of business, the Fiscal's 
signature was obtained to an official letter addressed to this 
Court asking for permission to discharge the prisoner because 
the subsistence money would be exhausted next day. On that 
same day, 4th May, this Court sent the stereotyped reply in 
the following terms : 'In the event of no further batta being 
deposited before 12 noon of the 5th instant the debtor in 
question may be discharged from custody.' 

"This was in no sense an order of discharge which would 
give the Fiscal absolute immunity from liability. It was no 
more than a qualified permission given him to act in a certain 
way, provided certain circumstances existed. But these cir- 
cumstances did not exist, and so the permission was no per- 
mission at all. ' 

"How this particular irregularity was occasioned it is not 
for me to enquire, and I have no doubt but it has already 
been investigated departmentally. There is, however, room 
for doubting that it was quite accidental. 

"The only substantial question in this case is the measure 
of damages to be awarded to the plaintiff. It has been urged 
that the debtor was a man without property, and the proper 
measure of damages being the value to the creditor of the 
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Satvai custody of the debtor at the time of Ms release, the plaintiff 
Mtirray was entitled to nothing {P. R. Carpen Cheity v. P. W Couo'Uy 
4 S. C. C. p. 33). The case cited by the defendant's counsel 
does not bear the construction attempted to be* put upon 
it by him. It does not profess to say that the cus- 
tody of such a debtor must ex necessitate be of no pecuni- 
ary value to the creditor, but rather the contrary. It has 
some value, and that is exactly what the Court has to as- 
, certain from the circumstances of each case. In the case of 
Macrae v. Clarke (1 I^. R. C. p. 406) it has been laid down 
that a jury, in estimating the value of the custody of a debtor 
to his creditor, may take into account, not only the debtor's 
own resources, but all reasonable probabilities, founded upon 
his position in life and surrounding circumstances, that the 
debt or any portion of it would have been recovered 
by the pressure put on him by imprisonment. Whether he 
will obtain payment by such means is in all cases problem- 
atical ; and, therefore, evidence of the position of the debtor, 
and of his friends and relatives, so far as they affect that pro- 
bability, is admissible. In that case there was evidence of a 
composition of six shillings in the pound having been offered 
in pdyment of the debt, and that the debtor's father was wealthy 
and a hundred years old, both of which facts the jury 
were permitted to take into account. The present is almost a 
parallel case, and the evidence proves that the debtor is the 
son-in-law of a very wealthy man. They were haggling over 
the settlement of the plaintiff's claim from the time of the 
arrest, and starting with an offer of Rs. 400 had came up to 
Rs. 800 about ten days before the discharge took place. The 
debtor was a shop-keeper in Colombo, and had several lands 
in his village, Beruwela, jvhich, according to the debtor's own 
witness, the headman, he recently transferred in favour of 
his wife, his father-in-law, and others. What has become of 
his Colombo business, or if he had any property here, we 
are not told. Under the circumstances it seems to me that the 
reasonable probability was that a little further pressure of con- 
finement at Hultsdorp would have effectually secured to the 
plaintiff the full amount of his claim. It was highly unlikely 
that the wife would have consented go on living comfort- 
ably on the income of the lands transferred to her while her 
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husband was wasting away in jail on 25 centh' worth of 
cunjee a day, nor would the rich father-in-law have delayed 
much longer to save his daughter from that degradation. 

"Even if we are not justified in having any such assump- 
tions, I think I am bound to follow the rule laid down by 
Sir John Romilly, Master of the Rolls, in the case of Moorey. 
Moore, in re Mozley (25 Beaven's Reports 8). It was there 
ruled that the principle on which the amount of the SheriflE's 
liabilily for an escape was to be ascertained by charging him 
with the whole debt due, and throwing on him the onus of 
proving that less would have been recovered if the prisoner 
had remained in custody. The defendant has not discharged 
that oniii, and the plaintiff: is therefore entitled to recover the 
whole sum due to him from his debtor. No evidence has 
been called to prove what the full amount of the claim and 
•costB in the other case amounted to up to the date of the dis- 
charge, bu^ there is evidence to show that the plaintiffs would 
have compromised his whole claim for Rs. 1,000 at that 
date. 

"I would therefore enter judgment for plaintiff for that 
sum with legal interest thereon from date of this action and 
costs. 
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vanLangenberg for defendant-appellant. 

Do7iihorst, K. C. (with F. M.de Saram) iov plaintiff- 
respondent. 

Judgment. 



Latard, C. J., & MONCRBIPF, J.— Affirmed. 
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Banda ^^^^ BANDA et al. vs. DINGIRI MENIKA. 

V. 

Dingiri No. 8,553, C. R., Kegallb. 

Menika 

Present: Wendt, J. 

29//^ July, 1908. 

Absence of defendant-Court of Requests— Default to file answer- 
Ordinance No. 12 0/1895, sec. 8, sub-sees. 2 & 3. 

Sub-sec. 2 of sec. 8 of Ordinance No. 12 of 1895 covers the case 
in which a defendant having obtained time till a later day for 
presenting his answer fails to appear on that day or to excuse his. 
absence. 

Sub-sec. 3 empowers the Court on being satisfied as to the 
cause of defendant's default to set aside the judgment and admit 
the defendant to proceed with his defence. 

Allan Drieberg for appellant. 

Morgan for respondent. 

.Judgment. 

Wbndt, J . — This is an appeal against the order of the- ^ 
Commisisioner dated the 19th March, 1908. It was in these 
words : "I cannot alter the order of 19th December, 1907.'^ 
I take the plain meaning of this to be, that in the opinion of 
the Commissioner he had not the power to alter that order.;;' 
The order was an order directing "that judgment be entered for 
the plaintiff for default by the defendant. The claim was a 
money claim, and on the 13th of December, the returnable day 
of the summons, the journal entry is: "Defendant absent.';, 
Summons served. Answer on 19th." 

If the defendant was absent the Court should havfe pro- 
ceeded to enter judgment for the plaintiff, unless it thought 
fit to require evidence from him. The defendant, however, in 
her afl&davit of the 23rd December, deposes that she appeared 
on the 13th and obtained time till the 19th io file her answer. 
This is probably the truth, and the journal entry a mistake. 
In view of the repeal of sec. 823 of the Civil Procedure 
Code by Ordinance No. 12 of 1895, the only provisions appli- 
cable to the case appear to be sub-sees. 2 and 3 of sec. 8, 
the new section substituted by the later Ordinance. I 
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think Bub-sec. 2, which provideM for the absence of the Ismail 
defendant on the returnable day of the summons or upon the firocher 
day fixed for the hearing of the action, covers the case in 
which the defendant having obtained time till a later day for 
presenting his answer fails to appear on that day or to excuse 
his absence. That being so, sub-sec. 3 empowers the Court 
upon being satisfied as to the cause of defendant's default to 
set aside the judgment and admit the defendant to proceed 
with his defence. Instead, therefore, of declining jurisdiction 
the Commissioner ought to have dealt with the cause shown 
by the defendant, and in order that he may now do so I set 
aside the order of 19th March, 1908, and send the case back 
for further proceedings. 

Both parties will be at liberty to put forward any fur- 
ther material they may desire. As the appeal has been 
necessitated by the action of the Court, I will leave the costs ■ 
of the appeal as costs in the cause. 



ISMAIL vs. BROCHER. 

No. 16,790, C. R., Kandy. 

Present : HUTCHINSON, C. J. 

ARGUMENT: 5M August, 1908. 

JUDGMENT: 18M August, 1908. 

Letting and hiring — Hire of bicycle — Liability of hirer. 

When a hirer of bicycles hires one out he impliedly under- 
takes, if there is uo express stipulation on the point, and no- 
thing inconsistent with such an undertaking, that it is fit for the 
purpose for which he hires it out. 

H. A . /ayawardene ior aTpTpellant. 

Allan Drieierg (vfith him A. St. V. Jayawarderii) for 
respondent. 

c. a. V. 
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Ismail Judgment. 

V. 



Brocher 



Hutchinson, C. J. — The defendant hired from the- 
plaintiff, who describes himself as a bicycle repairer and 
hirer at Kandy, a bicycle for ten days, paying for the hire of 
it Rs. 15; and the action is brought for the return of the , 
bicycle or its value and damages for its detention. The 
defence was that the defendant hired the bicycle for a long 
journey, and that he told the plaintiff so and told him that 
the bicycle must be in good repair ; but that it was in bad 
repair, and that in consequence of its defects he was obliged to 
leave it at Trinconia,lee and was put to considerable expense ; 
and that he had sent for it, and would deliver it to the plain- 
tiff when it arrived ; and he claimed in reconvention the , 
expenses to which he had been put in consequence of 
the bicycle's unfitness for the journey for which he hired 
it. 

The Commissioner found that the defendant's allegations 
were proved ; he dismibsed the action, directing that the 
plaintiff should be at liberty to take away the bicycle, which 
was then in Court ; and he awarded the defendant damages on 
his claim in reconvention. The plaintiff appeals. 

The agreement for the hiring was on a printed form,. ; 
which merely says that the defendant takes the bicycle on 
hire for ten days "on condition that I pay. for all damages to 
machine by accident or otherwise". This condition does not. 
seem to be material for the purposes of this action, because 
in this action no claim is made by the plaintiff for damages 
to the machine. The plaintiff's counsel however contends, 
that it shows that the intention of the parties was that the 
defendant was to hire the bicycle with all its faults and 
defects, if any, and that he was to have no claim against the 
plaintiff if it. turned out to be faulty- or defective. I do not 
think that such an intention can be inferred from the con- 
dition. The plaintiff is a man who repairs and hires out bicycles; 
when he hires one out he impliedly undertakes, if there is 
no express stipulation on the point, and nothing inconsistent 
with such an undertaking, that it is fit for the purpose for 
which he hires it out. 

I dismiss the appeal with costs. 
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SAIBO vs. SAIBO. 

No. 6,116, C. R., Colombo. 

Present : GRBNIBK, A. J. 

Argument : 26M June, 1908. 

JUDGMENT: 2nd July, 1908. 

Promissory note— Due presentment— Proof. 

The promissory note on whicb the action was brought was 
made payable at the Bank of Madras in Colombo,, and the plain- 
tiff, to prove that it whs duly presented, relied on an endorsement 
on, the note, which, was as follows: "No intsructious at the Bank 
of Madras, Colombo. Noted for non-payment. Colombo, lOth 
January, 1907. I/. B. Fernando, Notary Public." There was no 
oral evidence led to prove due presentment. 

Held: That the endorsenu-nt by itself did not amount to 
legal proof of presentment. 

vanLafigenbcrg for appellant. 

Wadsworih for respondent. 

c. a. V. 
JUDGMENT. 

Grenibr, a. J. — The simple question in this case is, 
whether the promissory note sued upon was presented on the 
due date at the Bank of Madras, which was the first issue. 
There were two other issues framed by the Commissioner, 
which were decided in favour of the plaintiff. The note was 
made in favour of one Goola Mohideen Miken,by whom it was 
endorsed to the plaintiff. The plaintiff was the holder in due 

-course. The defendant pleaded payment to Goola Mohideen 
Miken, but the Commissioner held that the defendant had fail- 
ed to prove such payment. The note was made payable at the 
Bank of Madras, and the plaintiff relied on an endorsem.ent on 
the note, which runs as follows, to prove presentment : "No 
instructions at the Bank of Madras, Colombo. Noted fornon- 
jpa.yment. Colombo, 10th January, 1907. L. B. Fernando, 
Notary Public." There was no oral evidence led to prove due 
presentment. Clearly the endorsement by itself did not 

.amount to legal proof of presentment. The Noitary; Should 
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Banda hare been called to prove that he went to .the Bank of Madras 

V. 

Mohotty on the due date, and that the note in question was there^ and 
Hamy j-j^g^^ ^^ defendant did not come and retire it, or the plaintiff 
should have called some responsible Bank official to prove 
that the note was in the Bank on the due date and that the 
defendant did not retire it. I must say that the plaintiff wa»> 
to blame for not placing proper evidence before the Court in 
proof of the presentment, bat I for one will not allow what, 
has been, found to be a just claim to be defeated by an 
objection which at the most is only a technical one. It is 
clear that the defendant at no time paid and retired the note,. • 
and in these circumstances I think it right to give the plain- 
tiff an opportunity to prove presentment on terms. If within '■ 
ten days of this record being received in the Court below the 
plaintiff pays the costs therein incurred and of this appeal,!^ 
the order appealed from will be reversed and the plaintifff ' 
allowed, an opportunity of proving due presentment. If he 
fails to fulfil these conditions, the appeal will stand dismissed^"^: 



BANDA vs. MOHOTTY HAMY. 

No. 9,993, P. C, Ratnapuea. 

Present: WITHERS, J. 

Wth September, 1894. 

Giving false information to public officer— Public officer as contemplat- 
ed by the section— Enquirer into deaths— Ceylon Penal Code, sec. i8o 
- Judgment— Criminal Procedure Code (Ordinance No. 3 0/1883, 
sec. 372). 

An enquirer into deaths is not a. public officer withiu the 
meaning of the section. 

The particular public servant to whom false information is 
given must be empowered by virtue of bis office to do something 
to the direct and immediate injury of the person informed 
against. 

The words "I convict accused of the charge laid" do not 
constitute a judgment in accordance with the provisions of 
sec. 372 of the Criminal Procedure Code. 

de Sampayo for appellant. 
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Judgment. • Banda 



V. 



Withers, J.— The accused has been sentenced to under- ^nlmy 
:^o six months' rigorous imprisonment for an ofEence under 
the provisions of sec. 180 of the Penal Code. 

This sentence^ in my opinion, cannot be supported. 
First of all there is no proper judgment on which it is based. 
The words "I convict accused of the charge laid" do not con- 
:stitute a judgment in accordance with the provisions of the 
372nd sec. of the Criminal Procedure Code. Then the evid- 
ence does not support the charge. According to the charge 
the information given by the accused to a public servant 
which he knew or believed to be false was that one Siman 
Hamy committed theft from his (accused's) house of a gun 
and other property. The complaint to the public officer con- 
cerned is that two people, named Siman Hamy and Kiri 
Ettene, did on the 29th May forcibly enter- accused's house 
and remove therefrom a brass basin, a gun, two mammoties, 
and two katties, and committed michief by pelting stones on 
complainant's roof, and voluntarily caused hurt to the 
accused. 

There is nothing there about the commission of theft. 
The public servant himself deposes that the information 
given to him by the two was that one Gira and one Siyan 
Hamy entered the accused's house, broke the tiles, and took 
away certain things. There is nothing there said about the 
commission of theft. This witness speaks of the removal 
and alleged theft, but that may be his view of regarding it. 
It is not the language of the accusedj whose brother is the 
said Siyan Hamy. But the main reason for setting aside the 
conviction is that the information was not given to a public 
servant capable of his using his lawful power to the injury 
or annoyance of any person. For I take the words of this 
section to mean that the particular public servant to whom 
false information is given must be empowerd by virtue of his 
office to do something to the direct and immediate injury of 
the person informed against. The public servant in this case is 
an enquirer into deaths. His duty is to enquire into deaths, 
and his power are commensurate with and limited to those 
■duties. He could procure the attendenc6 or even the arrest 
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Pieris of a person suspected of being concerned in a death and the- 

V. 

Kankam exercise of his powers against the person whom he had 
summoned or arrested on false information of suspicions^ 
circumstances relating to a sudden or violent death would be 
to the direct injury or annoyance of the person so summomeii 
or arrested. He had no lawful power to exercise against 
Siyan Hamy or Kira on account of the offences laid before 
him to their charge by the accused. He could not lawfully 
have them summoned before him or arrested : it might be 
'. his duty to pass on that information to others who could 
lawfully procure their attendance by a summons or warrant,, 
but that might be the duty of a private as of a public person.. 
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DIAS vs. VON POSSNER. Dias 

V. 

No. 22,935, D. C, Colombo. '"'"„'^''* 

Present: HUTCHINSON, C. J., & WOOD Rbnton, J. 
Argument : 2bth June, 1908. 
Judgment : 1st July, 1908. 

Costs, prospective—Inclusion of such costs in writ — Practice. 

A writ of execution is not bad, because it includes a sum for 
"prospective costs". 

The practice of including such costs in the amount covered 
by the writ is a reasonable one, and ought not to be disturbed. 

Tambyah for appellant : — The writ has issued for a 
portion of the costs untaxed, that is, the Secretary has not 
certified certain items as taxed. The items marked "pros- 
pective costs" are irregular {^Fernando v. de Silva (2 N. L. R. 
p. 223)]. The writ being for incorrect amount is bad [/« ike 
matter of the Insolvency oj Nadoris Tillekeratne (1 Tam. 
Rep. p. 30)]. Also cited : 

Karuppan Chetty v. Antkonayaka Haminc (5 N. L. R. 
p. 300). 

Jayatilleke v. Ango Hami (4 S. C. C. p. 82). 

Garvin for respondent : — The authorities cited do not 
apply. 

c. a. V. 
Judgment. 

Hutchinson, C. J. — This is an appeal by the judgment- 
debtor (plainti£E in the action) from an order directing a sale 
under a writ of execution issued against him to be carried out. 
He had applied to the District Court to recall the writ and 
stay proceedings pending the decision of the matter referred 
to in his affidavit in support of his application ; but the Dis- 
trict Court refused the application, and made the order now 
under appeal. The "matter referred to in the affidavit" was 
a complaint by the appellant against his Proctor, which did 
not affect the judgment-creditor. Upon the materials before 
the District Court the order appealed against was right. 
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Dias On the hearing of the appeal a fresh reason was urged 

V. 

■von Pass for the recall of the writ. ' It is said that the writ was bad 
' ner because it includes a sum for "prospective costs." The decree 
in the action was that the appellant should pay to the res- 
pondent his taxed costs of the action. The bill of costs was 
taxed ; below the signature of the Secretary is his certificate 
on the bill that it is "taxed at Rs. 271-37-^, coats incurred" ; 
and on the same sheet of paper there are several items head- 
ed "proBpective costs" that" are ticked ofE by the Secretary, 
' who seems to have approved of Rs. 54-.50 in respect of them, 
and lias initialled that, sum at the end of the whole bill. The 
writ of execution is not on the file, but the formal application 
for it is, and it appears from it that the judgment-creditor ap- 
plied for a writ to recover Rs. 325-875 f°^ costs ; and the 
respondent does not dispute that the writ in fact included, 
besides the Rs. 271-37^, the further sum of Rs. 54-50 in res- 
pect of "prospective costs". 

The prospective costs in this bill are charges for stamps 
on the writ, instructions and application for issue of writ, 
and other charges in connection with the writ. They are 
costs which had not been incurred at the time when the 
bill was taxed ; which would not beincurredif the judgment- 
debtor promptly paid the amount of the bill as taxed ; but 
which would necessarily be incurred if he did not do so and 
if writ of execution was issued. Counsel have told us, 
and the Secretary of the District Court has confirmed them, 
that it is the regular practice in the District Courts to include 
items for such prospective costs in a writ of execution. There 
is no law which either authorises or prohibits it. In Fernavdo 
V. de Silva (2 N. L. R. p. 223), Lawrie, J., referred to it as an 
"inveterate custom" to put prospective costs in every bill and 
a "universal practice" for the taxing officer to tax them, and 
said that, if the matter should come before them, they would 
scrutinize strictly a practice which at first sight seems unjus- 
tifiable by the Code; and Bonser, C. J., assented. The 
practice does not seem ever to have come up before this 
Court since that date (1896) until now. 

Now that it has come before us, I think we should de- 
cline to upset a practice which has been so long estaTaliahed, 
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-which is not forbidden by, or inconsistent with, any enactment, Dias 
and which seems to be most convenient in the interest of ygnPoss- 
both the creditor and the debtor. The reason why the* «<"■ 
practice is now attacked is, perhaps, not because the appellant 
thinks it is wrong, or causes any hardship to anyone, or has 
caused any wrong, or hardship to him in his case, but be- 
cause an attack upon it is the only means he has of getting 
this writ set aside. It certainly is convenient to include in a 
writ the costs of its execution. 

The appeal, I think, should be dismissed with costs. 

Wood Rbnton, J. — The appellants sued the respondents 
in the District Court. Judgment was given against him on 
February 4, 1907. It was affirmed on appeal in October, 
1907. On 18th February, 1908, writ issued against his pro- 
perty, and his household furniture was seized. On 28th Fe- 
bruary the appellant's then Proctors filed his afBdavit and 
moved for the recall of the writ. The sale, which was fixed 
for the following day, was stayed, and the case stood over 
for 27th March for settlement! There were further post- 
ponements on 27th March, 3rd April, and 6th April ; and 
then on 7th April we find the following entry : "Case called. 
The Fiscal to be directed to carry out the sale." Against 
that order the present appeal is brought. The petition of ap- 
peal states that it was "without any inquiry or discussion". 
We cannot assume that such was the case. The District 
Judge had in any event before him the appellant's afiidavit in 
support of the motion for the recall of the writ. The only 
ground on which he relied there was that his own Proctor, in 
spite of a distinct understanding that this should be done, had 
failed to give him notice of the taxation of the bill of costs in 
the action. Such an omission might amount to negligence as 
between the appellant and his Proctor. But it could not pre- 
. judice the position of the successful party, inasmuch as the 
appellant's Proctor was actually present at the taxation. On 
the materials before him the decision of the District Judge was 
right. But Mr. Tambyah urged a fresh ground of appeal 
before us. He contended that the writ itself was bad since it 
included prospective costs ; and in support of this argument 
he referred to the case of Fernando v. de Silva [(1896) 2 
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Ifias N. L. R. p. 223], in which Lawrie, J., with the concurrence 
lion Pass- of Bonser, C. J., made use of the following language; 
tier •'W'e notice that the bill (of costs) contains charges for 
work which confessedly has not been done. The appellant's 
Counsel said that it was an inveterate custom to put pros- 
pective costs in every bill, and that these were by universal 
practice taxed by the taxing officer. We were not referred to 
any authorities for this practice. Should the matter here- 
after come before us, we shall scrutinize strictly a practice 
which, at first sight, seems unjustifiable by the Code." This 
obiter dictum would seem, however, to have been powerless 
to eradicate the inveterate custom which it condemns; for 
Mr. J. B. Mis-jo, the Secretary of the District Court of 
Colombo, who taxed the bill of costs in the present case, in- 
forms UH that it is the invariable practice in the Court to allow 
the prospective costs of execution — after having been checked 
by the taxing officer — ^to be included in the amount for which 
the writ is issued. These costs are not taxed in the proper 
sense of the term, for they have not been incurred, but they 
are levied, and only such of them as are actually incurred 
are paid. The bill of costs in the present case shows that 
they are costs which will be incurred if the execution pro- 
ceeds. The judgment-debtor can at any moment diminish 
their amount by paying what is due under the decree up to 
date. I confess that I think that the practice of including 
such costs in the amount covered by a writ of execution is a 
reasonable one, and that we ought not to disturb it. The 
alternative would be the issue of a supplementary writ, or, 
for that matter, of supplementary writs, for the recovery of 
the costs of execution as they were actually incurred — an 
alternative certainly not to the advantage of the judgment- 
debtor. Sec. 224 (h) 9 of the Civil Procedure Code provides for 
the inclusion in the application for execution of the decree of 
"the amount of costs if atiy awarded"- The decree, according 

to Form 41, orders "that the said— , do pay to the said 

his costs of this action as taxed by the officer of the Court with 

interest thereon at the rate of from the date of taxation to 

the date of realisation". The form of application for execution 
under sec. 224 Form 42 under the heading in the table of par- 
ticulars, "amount of costs if any awarded", expressly includes 
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oosts "subsequently incurred" as distinct from the "costs as Enso- 
awarded by the decree". The writ of execution itself (Form y, 

43) directs the levy of the "sum of Rs. — ^ which the said Marikar 

has recovered against the said by a judgment of the 

Oourt bearing date," etc., "and have that money before this 

Court on the day of to render to the said ". 

While it cannot be pretended that the Code expressly provides 
for, 1 do not think that it prohibits, and Form 42 seems 
rather to countenance the inclusion of the prospective costs of 
execution in the writ. The provisions of the Indian Civil 
Procedure Code, sec. 235, are substantially identical, as regards 
the particulars to be included in an application for execution, 
with those of sec. 224 of our own. But I have not found any 
decision on the precise point now before us. Under the 
English Rules of Court the expenses of execution over and 
above the sum recovered may be levied (R. S. C, Order 42, 
r. 1.5) either in one writ, or in a second writ issued not less 
than eight days after the first (r. 18). 

I would dismiss the appeal with costs. 



. ENSOHAMT vs. MARIKAR. 

No. 2,455, D. C, Matara. 

Present : HUTCHINSON, C. J., & Wbndt, J. 

%tk April, 1908. 

Writ of execution— M.CS yw&S.c&\.WL— Failure to shew cause against issue of 
writ — Subsequent application to certify payment oj judgment-debt. 

The defendant, against whom plaintiff had obtained a judg- 
ment, was, on the 2lst February, 1903, and 9th March, 1907, 
absent when noticed to shew cause against issue of writ, and 
orders were made for the issue of writ. Subsequently he appeared 
and moved to certify payment of the judgment-debt, producing 
a receipt dated 20th December, 1900. 

Held: That the orders made for the issue of execution in 
February, 1903, and March, 1907, were res judicata between the 
parties, and the defendant could not be allowed to prove that the 
judgment-debt was satisfied before the date of the order of 
March, 1907. 

The material facts are as follows : — 
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Enso- The original plaintiff obtained judgment against the 

^y defendant to recover, the sum of Rs. 399'20, and interest and 
Mankar costs. 

On 27th July, 1900, writ of execution was issued by the 
plaintiff, but its execution was stayed and it was returned to 
Court. 

Twice after that application was made to Court to re- 
issue writ, but writ was not taken out. 

On 27th January, 1903, plaintiff moved for a notice on 
the defendant to shew cause against the issue of writ for a 
sum of Rs. 459-76. Notice issued, and on 21st February, 1903, 
it wat) reported served, but the defendant was absent. 

On 5th March, 1903, application was again made to 
Court for writ, but no writ .was issued. 

On 27th September, 1906, after notice to defendant the 
present plaintiff was substituted. 

On 2lBt January, 1907, substituted plaintiff issued notice 
on the defendant to shew cause why the judgment should not 
be revived and execution ordered. 

On 2Brd February, 1907, on service of notice the defend- 
ant appeared and was given time to shew cause till 9th March, 
1907, on which date the defendant was absent and execution 
ordered to issue. 

On 20th June, 1907, writ was issued. 

On 11th September, 1907, the defendant moved to certify 
a payment of Rs. 399^ for which a receipt dated 20th De- 
cember, 1900, was produced, and the District Judge (G. F. 
Plant, Esq.) allowed the motion. 

A. St. V. Jayawardene for substituted plaintiff-appel- 
lant : — Conceding, for the sake of argument, that the receipt 
was rightly held to be gehuine by the District Judge, the res- 
pondent was not entitled to avail himself of the receipt at 
that stage. He says he had the receipt in his possession since 
December, 1900 ; yet when he was noticed to shew cause why 
writ of execution should not re-issue in February, 1903, and 
again in March, 1907, he did not produce the receipt, nor 
did he plead that the decree had been satisfied. The plea of 
payment which he now sets up on the I'eceipt could havebeen, 
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and ought to have been made the ground of defence when he Enso- 
■was called upon to shew cause. Having failed to do so then the ^'^'^^ 
order allowing writ to re-issue operate as res judicata. Cited: Dio-rikar 
Pershad Dichit v. Grija Kant (I. L. R. 8 Cal. p. 51) ; Maju- 
nafh V. Venkateih (I. L. R. 6 Bom. p. 54) ; Sheei-aj Singh 
Kameshar Nath (24 All. p. 282) ; Stibbrama Ayar v. Na- 
gammal (24 Mad. p. 669) ; Covetttry v. Tulshi Pershad (31 
Cal. p. 822). As regards the receipt, the evidence supporting 
it is untrustworthy. 

Prins for defendant-respondent : — The District Judge 
having held the receipt to be genuine this Court will not 
hold the contrary. The genuineness has been estaljlished by 
very satisfactory evidence. That being the case it was open 
to this respondent to produce it at any time before realisa- 
tion of this decree by the sale of their property. The Indian 
decisions cited are not exactly in point. Further, the res- 
pondents could not make any use of the receipt unless satis- 
faction was certified under sec. 349, Civil Procedure Code. 
He was now seeking to have the paym.ent made on the 
receipt so certified, and after that has been done he will plead 
the certificate of such saiisf action against appellant's appli- 
cation to issue writ. 

Judgment. 

Hutchinson, C. J. — This was an application by the de- 
fendant to certify payment of the judgment-debt. Judg- 
ment was obtained by consent in March, 1900, for Rs. 399 
with interest and costs. On the 6th of July, 1900, writ of 
execution issued. The defendant alleges that he paid the 
debt in December, 1900, and he produces a receipt dated the 
20th of December, 1900, purporting to be signed by the plainr 
tiflf, and to be a discharge in full of principal interest and 
costs, except Proctor's fees. On the 27th of June, 1901, the 
writ was returned and the sale stayed at the request of the 
creditor. In June, 1902, the plaintiff applied for writ to be 
re-issued; November, 1902, similar application to recover 
Rs. 459"76. January, 1903, the plaintifE applied for notice on 
the defendant to shew cause why writ should not issue 
against him for Rs. 459'76. Notice was duly served on de- 
fendant for 21st February. On 21st February, 1903, the de- 
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Enso- f endant was absent, and the executi on ordered to issue. Ma rch. 
hufny 
V. 1903, fresh writ ordered to issue for Rs. 459*76. September, 

Marikar 1906, the plaintiff having died, his widow obtained notice on 
defendant to shew cause why she should not be substituted 
plaintiff. November, 1906, plaintiff and defendant being 
present and no objection made, the motion for substitution 
of plaintiff was allowed. January, 1907, notice on defendant 
to shew cause why execution should not issue. 23rd February, 
defendant said he had cause to shew; case fixed for 9th 
March. 9th March, defendant absent, order for writ to issue. 
Then in August the defendant made his application. The 
District Judge said that the issue is whether the receipt pro- 
duced by the defendant is genuine or not, and he decided that 
it is genuine. But there is the further question which was 
raised, and which the Judge does not refer to, whether the 
defendant can prove any payment made before the order of 
March, 1907. In my opinion the orders made for issue of 
execution for Rs. 459-76 in February, 1903, and March, 1907,, 
aie a res Judicata between the parties, and the defendant 
cannot be allowed now to prove that the judgment-debt was 
satisfied before the date of the order of March, 1907. 

1 would therefore discharge the order of the District 
Judge with costs in both Courts. 

Wendt, J. — I am of the same opinion. I think we must 
regard the two orders for the issue of execution against the 
defendant as conclusively settling the rights of the parties at 
their respective dates. 
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PONAMMA vs. WEERASURIYA ei al. 

No. 836, D. C, TANGALLE. 

Present: WOOD Rbnton, J., & Grbnibr, A. J. 

Argument : '6rd July, 1908. 

Judgment : Uh July, 1908. 

Fiscal's transfer— Execution fifter institution of action — Title— Pre- 
scription. 

A. purchased a laud from B., who had bought it at a Fiscal's 
sale, aud in an action against C, a trespasser, called upon B. to 
warrant title. At the institution of these proceedings B. had not 
yet obtained his Fiscal's transfer, but it was executed before 
answer was filed. 

Held : That warranty failed, and the transfer came too late 
to convey title for the purpose of the present proceedings. 

Silva V. Nona Hamine [(1906) 10 N. L- R. p. 44] followed. 

Abubaker v. Kalu Ettana [(1889) 9 S. C. R. p. 32]; Selohamy v. 
Jiaphiel [(\^2) i S. C. R. p. 73] distinguished. 

Also: That a Fiscal's sale, though imperfect in the absence 
of a conveyance, clearly formed a legal starting point for pres- 
cription. 

vanLangenberg, for 3rd, 4th, 5th, and 6th defendant-ap- 
pellants, relied on Silva v. Nona Hamine (10 N. L. R. p. 44), 
and Silva v. Hendrick Appu (1 N. L. R. p. 13), and sec. 289 
of the Code. 

H. A . Jayawardene, for respondent, relied on Abubaker 
V. Kalu Ettana (9 S. C. R. p. 32), Selo Hamy v. Raphiel (1 
S. C. R. p. 73). In the first two cases, there was no conveyance 
at all at any stage. Here it was obtained before answer. 
Our action was founded on the transfer from 2nd defendant, 
and not on the Fiscal's conveyance. We undertook to. prove 
our title, and no opportunity was given. The decision in 
Silva V. Nona Hamine should be limited to actions under 
sec. 247. 

c. a. V. 
Judgment. 

Wood Renton, J. — The original owner of the land in 
dispute in this case was Don Bastian Samarasekere. On l.'ith 
Maty, 1880, he mortgaged it. The bond was put in suit and 
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Pott- the land was seized and sold in execution against Don Bas- 

y_ tian, in 1889, to the 2nd defendant, who is now dead. The 

Weera- igj; defendant-respondent and the 2nd defendant were Don ' 
snrtya 

Bastian's sons. The 4th, 5th, and 6th defendant-appellants- 

are the 2nd defendant's minor heirs, and the Hrd defendant- i 
appellant is their guardian ad litem. The FiscaTssale to the 
2nd defendant was confirmed on 11th April, 1901 ; but the 
Fiscal's conveyance did not issue till 14th July, 1906 — ninW; 
days after the institution of the present action by the plaintiff- 
respondent — to whom the 2nd defendant had sold the land 
iti dispute by deed of 27th January, 1905, and who alleged 'l 
buster by the 1st defendant-respondent in February, 1906,. 
called on the 2nd defendant to warrant title or refund the 
purchase money, and claimed a declaration of title and eject- 
ment as against the 1st defendant-respondent. ■ The 1st de- 
fendant-respondent denied that the plaintiff-respondent's 
vendor had any right to convey ; while the 2nd defendant 
warranted title on the twofold ground of {a) purchase at the 
Fiscal's sale confirmed by the subsequent conveyance and 
{b) prescription. The learned District Judge held that the 
warrant of title failed as to (rf), because in the absence of a 
Fiscal's conveyance, at date of the institution of the present • 
action neither the 2nd defendant nor through him the plaintiff- 
respondent had acquired the ownership of the lana^in 
question ; and as to (J)), because so long as the sale remained 
incomplete the 2nd defendant could not prescribe against his 
co-heirs. He therefore dismissed the plaintiff-respondent's 
action with costs as against the Ist defendant-respondent, but 
gave him judgment as against the 2nd defendant's heirS' — the 
substituted defendaats-appellants — with costs. Against this- > 
decree the present appeal is brought. The plaintiff-respondent 
was not represented on the hearing of the appeal. 

I think that the learned District Judge was right on the 
first point, but wrong on the second. 

The cases of Abubaker v. Kahi B/tana [(1889) 9 S. C. R. 
p. .32] ; and Sdohamy \.Raphiel [(1892) 1 S. C. R. p. 73], in 
which it was held that a Fiscal's conveyance of land sold in 
execution had relation back to the date of the execution sale^ 
and therefore enures to the benefit of a party to whom the 
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«iecution purchaser had conveyed before obtaining the 
Fi scal'B conveyance, are clearly distinguishable. In these cases 
the Fiscal's conveyance was obtained before action brought. 
Here it -was obtained after that date ; and Silva v. Nona 
Hamine [(1906) 10 N. L. R. p. 44], a decision the scope, of 
which we have no right to limit on this point, as Mr. Jaya- 
wardene invited us to do, to actions under, sec. 247 of the 
Civil Procedure Code, and Silva v. Heyidrick Appu [(1896) 
1 N. L. R. p. 13], oblige us to hold that it then came too late 
to confer title for the purpose of the present proceedings. 
The facts that the 2nd defendant-respondent had obtained 
the Fiscal's transfer at the date when he filed answer amd 
that the plaintiflE-respondent sued, not on the Fiscal's sale, but 
on his own transfer from the 2nd defendant, are, I think, im- 
material. The latter poiut is exactly covered by Silva v. 
Hendrick Appu (ubi sup.), in which the action was brought 
by the assignee of the purchaser at the Fiscal's sale. But the 
Fiscal's sale, though imperfect in the absence of a conveyance, 
clearly formed a legal starting point for a title by prescrip- 
tion, and I would, therefore, set aside the decree appealed 
against, and send tlie case back for trial and adjudication of 
that issue. 

As our judgment involves the entire setting aside of the 
■ decree appealed against, I think that the respondents should 
pay the costs of this appeal, but that the other costs should 
ubide the event. 

Gbbnibr, a. J. — The following issues were agreed to 
by the parties on the 2nd October, 1906 : — 

1. Did the Fiscal's conveyance mentioned in the plaiafc 
convey title to the 2nd defendant ? 

2. Had the 2nd defendant at the time of sale the right 
to convey the land to plaintiff ? 

3. Had the 2nd defendant prescriptive possession of the 
land ? 

The 1st issue is meaningless, because the Fiscal's con- 
veyance to the 2nd defendant is dated the 14th July, 1906, 
and this action was instituted on the 5th July, 1906. I am in- 
clined to think that the issue really intended was : — "Did the 
-conveyance by 2nd defendant to plaintiff dated the 27'th 
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Pon January, 3905, convey title ?" Because that is ihe only con- 
anrnmt -^.^y^jj^g ^^.^^ jg mentioned in the plaint, The 2nd issue would 
H'eaa then logically follow this issue : — "Had the 2nd defendant at- 
the time of sale the right to convey the land to plaintiff ?" In 
other words, what was meant was : — The 2nd defendant had no 
Fiscal's conveyance at the time he sold to plaintiff, but he 
has one now, and his Fiscal's conveyance related back to the 
date of sale ; the question submitted by this 2nd issue was 
whether it enured to the benefit of the plaintiff. It must be 
remembered that the 2nd defendant obtained his Fiscal's. 
conveyance long before he filed answer. The conveyance is 
dated the 14th July, 1906, and his answer was filed on the 
14th September, 1906. The 2nd defendant died after tlie. 
issues had been framed. So that the Fiscal's conveyance bad 
already enured to the benefit of the plaintiff before the case 
actually came on for trial. The question to my mind seems 
to be, whether the mere fact of the plaintiff having instituted 
his action before his vendor, the 2nd defendant, had obtained 
a Fiscal's conveyance, operated as a bar to the conveyance 
enuring to his benefit. No doubt the cases cited at the argu- 
ment, and which are referred to by my brother, are distin- 
guishable from the present case, in that in the former the , 
Fiscal's conveyance was obtained before action brought.' 
But what is the difference in principle, considering that when' 
the i'ssues were settled, as well as on the date of trial both 
parties were agreed that the 2nd defendant had duly obtained- 
a Fiscal's conveyance? "Why should not that conveyance , 
have, as in ordinary circumstances it would have done, enured 
to the benefit of the plaintiff, the admitted grantee of the, 
2nd defendant ? Plaintiff's title, which at first was imperfect,, 
was long before the date of trial rendered a good and valid 
title by his grantee having obtained a conveyance from the 
Fiscal. And as this was an action ret vindication the Court " 
might have examined the parties as to their source of title 
and then framed issues, in order to determine ithe question 
of title once and for all. There was nothing to prevent 
the plaintiff from producing the Fiscal's conveyance in 
favour of the 2nd defendant and relying upon it for his title, 
I find that Mr. Justice Browne took very much the same 
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Tiew that I am now taking in the case of Silva v. Hendrick 
Appu (1 N. L. R. p. 13). 

If the plaintiff has no title as derived from 2nd defend- 
ant by virtue of the Fiscal's conveyance, then in whom 
is the title ? It cannot be in 2nd defendant's heirs (the 3rd, 
4th, 5th, and 6th defendants), because the 2nd defendant has 
in his answer admitted the title to be in plaintiff ; and does 
not his admission bind his privies in estate ? 

The case has presented itself to my mind in the way I 
have stated above, but I cannot resist the weight of the Full 
Court judgment in the case of Silva v. Hendrick Appu 
[(1896) 1 N. L. R. p. 13] although one of the judges dissented 
from the views of the rest of Court. The ruling in that case 
has been subsequently followed, and whilst following it my- 
self I have thought it right to express my own opinion on 
the question. I agree to the order proposed by my brother. 
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PAKEER BAWA et al. vs. HASSEN LEBBE et al. 



No. 3,324, D. C, Kalutara. 

Present: HUTCHINSON, C. J., & WOOD Renton, J. 

Argument : \Uh June, 1908. 

JUDGMENT: 2^rd June, 1908. 

JDeed of gift—" Dowry deed"— Interpretation. 

A deed of gift, styled a "dowry deed", stated, inter alia: — 

"I, S do hereby declare fhat, as I give my daughter 

S. N. in marriage according to our religion and customs to 

I. L. M., I hereby appraise and give them the following lands in 
satisfaction of the gardens and fields which I agreed to give 

them among other dowry to the value of 

"As we have valued all the abovementioued shares of lands 

for the sum of and given them over to them in dower 

neither we nor our heirs will have any right of dispute 

whatever, for the same shall be possessed from this day forth by 
our daughter, S. N., and by her husband I. L. M., and by their 
joint heirs, executors and assigns in any way they like." 
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Pakeer , Held: That the deed gave, and was plainly intended to- 

Bawa give, the Innds mentioned in it to S. N., and her husband, * 

Hassen I- L- M., jointly. ,? 

Lebbe 

An appeal from a judgment of the District Judge of 

Kalutara (P. E. Pieris, Esq.)- 

Bawa for plaintifE-appellant. 

vanLangenberg for defendant -respondent. 

c. a. V. 
Judgment. 

Wood Rbnton, J. — This is a partition action ; but. the 
only point that we have to consider turns on the eonstructid^ 
of a deed, dated 18th May, 1865, whereby Sinne Lebbe Marikar 
disposed of il shares of the land sought to be partitioned. 
The materia] parts of the deed are these : — 

"I, Sinne Lebbe Marikar Mohamado Lebbe Marikar 

• do dereby declare that as I give my daughter Sarifa' 

Natchia in marriage according to our religion and custom* 

to Ibrahim Lebbe Marikar I hereby appraise ' 

and give them the following lands in satisfaction of the 
gardens and fields which I agreed to give them among other- 
dowry to the value of £H 10s. 

[The boundaries are then set forth ; and the deed con- 
eludes as follows : — ] 

"As we have valued all the abovementioned shares of 
lands for the sum of £'61 10s. and given them over to them| 
in dowBr neither we nor our heirs, etc., will have any right of 
dispute whatever for the same shall be possessed from this day'; 
forth by our daughter Sarifa Natchia and by her husband!;; 
Ibrahim Lebbe Marikar, and by their joint heirs, executors- 
and assigns in any way they like." 

Ibrahim Lebbe died intestate about 30 years ago leaving- 
two children, Asi Yettu Natchia (who is the 2nd plaintiff-;| 
appellant, and the wife of the 1st), and Pathumma Natchia., 
Patumma died about 12 years ago intestate and without issue,, 
and her interests (if any) under the deed of 18G5 devolved, ^ 
upon her husband and her sister Asi Tettn. After the death 
of Ibrahim Lebbe however, his widow, Sarifa Natchia, by 
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-deed of 2nd November, 1879, transferred the entire property Pakea 
■covered by the deed of 1865 to the Ist defendant-respondent; ^'^"' 
and the question before us is whether under the latter deed Lassen 
she had power to do this. The answer to that question de- " " 
pends on, whether the deed of 1865 was in favour of 
Sarifa Natchia alone, or in favour of her and her hus- 
band jointly. The learned District .Judge has adopted the 
former view, on the authority of the case of D. C, Batticaloa, 
No. 15,6(15 [(1869) Vanderstraaten p. 19]. In my opinion 
the latter is the correct one. In Aliaviado Lcbbe v. Adam 
bawii [(1907) 3 A. 0. R. 1] my brother Grenier and I dis- 
tinguibhed D. C, Batticaloa, No. 15,605, on the ground that 
in that case the donation of lands was made "on the occasion 
of the marriage of the female donee", whereas in the one 
that we had then to deal with the deed was executed after 
the parties were already married. In the present case it is 
not clear whether the marriage of Ibrahim Lebbe and Sarifa 
Natchia was prior, or posterior, to the deed of 1865, but, even 
if that deed was made in contemplation of the marriage, I 
conceive that there was nothing to prevent Sinne Lebbe 
Marikar from making the marriage the occasion of a joint 
gift to the spouses, if he chose to do so. Whether such was 
his intention is a question that has to be answered primarily 
on the construction of the deed itself. It is not satisfactory 
in the interpretation of such, instruments to reason too closely 
from analagous decisions, patticularly when they are reported 
with such brevity as is the case of D. C, Batticaloa, No. 15,605. 
The terms of the gifts are not stated ; and the proposition 
that "the mere coupling of the name of the husband with 
that of the wife as one of the donees cannot be deemed in 
. itself as sufficient to alter the Character of the gift" does not 
involve, as a necessary consequence, the proposition that 
there may not be such an association of the names of husband 
and wife in a donation as to show that a joint gift was in- 
tended. Each case has to be decided on its own merits. More- 
over, if the intention of the donor is clear, there is no justifica- 
tion for allowing it to be modified by the special laws as to 
intestate succession among Mohammedans (Mohamedan 
Code). In the present case, I think that the clear intention 
•of Sinne Lebbe Marikar was to benefit Ibrahim Lebbe and 
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Sarifa. Natehia jointly. The conveyance is made to them ani 
their heirs jointly, and the general clause as to posseBsion 
and enjoyment with which the instrument ends includes! 
them both. The use of the word "dowry" is of course not 
conclusive as to the character of the gift. I wotild declare ;' 
that Sarifa Natehia was entitled to dispose of one-half only 
of the property dealt with in the deed of 1865, and that the / 
other half belongs to Ibrahim Lebbe's heirs. That point.j 
of the judgment of the District Court in which it is held- 
that the \\ share claimed by the" Ist defendant-respondent;; 
could be validly disposed of by Sarifa must be set aside, and i 
the decree for partition amended in pursuance of the aboveM 
declaration. 

The appellants should have the the costs of this appeal. 

Hutchinson, C. J. — It has not been, and it could not' 
be, contended that it is illegal for the parents of a Moslem bride 
to make gift of lands to her and the bridegroom jointly 
upon the occasion of the marriage. But the District Judge,, 
without giving any reasons, has held that by the deed of 18th 
May, 1865, those lands were given to the bride alone. My 
brother "Wood Renton has set out in his judgment the 
material parts of the deed according to the translation which 
was put in evidence. It is styled a "dowry deed" ; but dowry , 
is not always, amongst Moslems any more than amongBti^ 
Christians, given either to the wife alone or to the husband;| 
alone, or to them jointly ; there is no law to prevent the ' 
donors from making provision in a dowry deed for the hus-, 
band and children as well as for the wife. The deed of 18th 
May, 1865, gave, and was plainly intended to give, the landsif 
mentioned in it to Sarifa Natehia and her husband Ibrahim..^ 
Lebbe Marikar jointly. The decree of the District Judge 
should be amended accordingly, and the respondents should: % 
pay the appellant's costs of this appeal. 
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KARUNAWARDENE vs. WIJESOORITA et al. Karuna- 

wardene 

No. 4,564, U. R., Gallb. ^^.^_ 

S001 iya 
Present: HUTCHINSON, C. J. 

ARGUMENT : 30th Jiui.e, 1908. 

JUDGMENT: 14th July, 1908. 

Res judicata— Dismissal of action by administratrix because letters 
not duly stamped — Subsequent action on the same cause of action. 

The plaintiff sued as administratrix, and her action was 
dismissed as lier letters were not then duly stamped. After the 
defect had been remedied she brought a subsequent action on 
the same cause of action. 

Held: That she could maintain the subsequent action, and 
the former action was not res judicata. 

A. St. V. Jayawardene tov defendant-appellant: — The 
judgment in the firat case was res judicata, and prevented 
plaintiflE from maintaining the present action. "When the first 
action was brought the plaintiff had title, and what was want- 
ing was only the right to sue as administratrix, and the 
plaintiff could have obtained permission to clothe herself 
with this right while the cause was pending; but .the plain- 
tiff never made such an application. It was held in 
Henderson v. Henderson [(1843) 3 Hare 115] that "the 
plea of res judicata applies to every point which pro- 
perly belonged to the subject of the litigation, and which the 
parties exercising reasonable diligence might have brought 
forward at the time". In this case the plaintiff, in neglecting 
to get herself clothed with the character of administratrix res- 
pecting the subject matter of this action, failed to exercise 
reasonable diligence. This clearly falls within the definition 
of res judicata as given in the explanation to sec. 207 of the 
Civil Procedure Code. This section has altered the law of 
res judicata as it existed before the Code [Baban Appu v. 
Goonewardene (10 N. L. R. 167)]. Further, if the first action 
could not be maintained owing to the formal defect, applica- 
tion should have been made to withdraw from the action 
with liberty to institute a fresh action under sec. 406 of the 
Code, But no such application was made, and plaintiff's 



sooriya 
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Karuna- action was dismissed without any reservation. The first 
^"'^ ^" action, as shewn by the plaint, was instituted by plaintifE as 
.^Vf'. administratrix, and that action having been dismissed, her 
claim is res judicata. 

E. IF. ,/«yr//r«rf/«/(" for plaintifE-respopdent: — Sec. 207' 
of the Civil Procedure Code applies only to a case where the 
plaintiff was in law entitled to claim, set up, or put m issue 
the same matter in the previous suit. The' words of the 
section (in its explanation) are : "every right of property ' 

which can be claimed, set up, or put in issue." The 

Supreme Court held that the plaintiff was not entitled to sue ■ 
on the ground. that she was not fully clothed with the', 
character of administratrix. The plaintiff was not the ad- 
ministratrix then. The identity of parties is necessary for 
the plea of rcajadicatxt. The principles of the law as to /y« 
judicata, are the same in English Law, Indian Xaw, and under ' 
the Code. The matter must have been directly and substan- 1 
tially in issue in the previous suit. The only matter in issue 
was, whether the plaintiff was administratrix. The first es- 
sential of the rule of res judicata is the identity of the matter 
in issue. The decision on a preliminary point is resjudiccda 
only as regards that point in a subsequent suit. In DuJhihh 
Jogi V. Narai/aii. (4 B. H. C. R. p. 110) Sir Richard Couch, 
C. J., said : "The former suit was not heard and deter- 
mined, for it failed by reason only of an informality, and 
it would be contrary to all principles of justice that the- 
parties should be held to be conclusively barred thereby." 
In SholfJiee Bewa v. Mehdee Mimdul (9 W. R. p. 327); 
and Pursun ,Gopnl v. Poovnanund (21 W. R. p. 272), the 
former suit not having been tried on the merits, the sub-- 
sequent suit was held not to be barred. Hukm Chand in his 
work on Res Judicata (p. 114) mentions English, American, 
and Indian cases where the dismissal of a suit on the ground 
of any technical defect is not rcn judicata in regard to a 
subsequent suit in a proper form. 

'The heirs will be the losers, and they were not represent-.' 
€d in the first action. They are represented now. ' 

A. St. V. Jayawardenc in reply :— The decisions cited 
from the Indian Courts have no application, as the definition 
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of /ra jijdicata in aec. 13 of the Indian Code' is entirely Karuna- 
different from that given in the explanation to sec. 207 of the ^'^^^^'' 
Ceylon Code. It is aubmitted that the law would be different ^V?- 
here owing to the very comprehensive nature of the explana- ■^'""''■'"' 
tion to sec. 207. The present case is similar to ihat of a 
person suing on an unstamped or insufficiently stamped 
document. The holder of a note whose action is dismissed 
because the instrument on which he sues is improperly stamp- 
ed cannot sue again on the same note after getting his note 
properly stamped under the Stamp Ordinance. 

c. a. V. 
Judgment. 

Hutchinson, C. J.— The plaintiff sues in this action 
as administratrix of the estate of the late Andris de Silva, 
Constable Arachchi, on a mortgage bond granted to him by 
Don Simon de Silva, now deceased. The defendants are 
sued as heirs of the mortgagor. She had sued the same 
defendants on the same cause of action in a former case 
in the same Court. That action was dismissed, the reason for 
the dismissal being that the plaintiff's letters of administra- 
tion were hot duly stamped. In the present action 
the defendants set up the plea of res judicata, pleading the 
decree dismissing the former action in bar of this action. 
The Commissioner overruled this defence. He held that the 
parties are not the same, because the plaintiff in the former 
action was not the administratrix, inasmuch as her letters 
were not then duly stamped ; and he gave judgment for the 
plaintiff in accordance with her prayer. 

The defendants appeal from that judgment. There was 
an issue agreed upon, "whether the defendants adiated the 
estate of the deceased mortgagor ?" But no evi dence was taken, 
and the Commissi oner made no reference. to it, and nothing has 
been said about it in the petition of appeal or on the argu- 
ment. The only question is, whether the claim is res 
judicata. 

The appellants contend that the plaintiff in the former 
action sued as administratrix, and that she was the adminis- 
tratrix ; that her action failed because the grant to her was 
not duly stamped, but that she could have cured that defect 
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Karuna- by getting it duly stamped at any time before judgment, or 
war^ene ^^^ could have applied to the Court under sec. 406 of the 
Wije- Code for leave to withdraw that action and bring a fresh 
action ; that this was like a case of a plaintifE suing on a deed 
or pro. note whose action is dismissed because at the date of 
trial and judgment the deed or note was not, and could not be, 
put in evidence because it was not duly stamped. 

The law as to irn judicata in Ceylon is contained in 
sec. 207 of the Civil Procedure Code. The "explanation" to 
that section says that every right to relief of any kind which 
can be claimed or set up or put in issue between the parties 
to an action upon the cause of action for which the action 
is brought, whether it is actually so claimed, set up, or put in 
issue or not, becomes on the passing of the final decree a rc^ 
judicata, which cannot afterwards be made the subject of 
action for the same cause between the same parties. Several 
Indian cases were quoted by the respondent's Counsel. The 
Indian Law on the subject is contained in sec. 13 of the 
Indian Civil Procedure Code. This enactsthat "no Court shall 
try any suit or issue in which the matter directly and sub- 
stantially in issue has been directly and substantially in issue 
in a former suit between the same parties litigating under the 
same title in a court of jurisdiction competent to try such 
subsequent suit or the suit in which such issue has been sub- 
sequently raised, and has been heard and finally decided*by 
such court." I do not think that there is any substantial 
difference between the two enaetmeiits. 

I do not think that this is like the case of a claim on a 
bond which is in. existence but which, because it is not 
stamped or for some other reason, the plaintiff fails to put in 
evidence. There the plaintfE's right to sue is complete, hut 
his action is dismissed for want of evidence which he might 
have adduced. 

This is like the case of a claim for a debt which is not 
due at the time the action is tried ; the dismissal of the action 
would not be res judicata when a second action was 
brought after the debt became due. Here the plaintifE was 
not entitled to maintain her first action at the time of 
the trial of that action: she sued in a respresentative 
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character, and she had no title to sue then. Now she has Kiri 
a title. B"'^^'' 

In my opinion the appeal should be dismissed with costs. '^^Afmt' 

Sahara- 
_ gamuwa 

Province 



KIRI BANDA vs. THE GOVERNMENT AGENT, 
SABARAGAMUWA PROVINCE. 

No. 1,412, D. C, Ratnapura. 

Present: Wbndt & WOOD Renton, JJ. 

ARGXTMENT : 19th August, 1908. 

JUDGMENT: 35th August, 1908. 

Waste lands— Chena land— Presumption in favour of Crown — Ordi- 
nance No. 12 of 1840, sec. 6 ,• and Ordinance No. i oj 1897, set. 24— 
Implied repeal. 

The nature of the proof required in rebuttal of the presump- 
tion created in favour of the Crown by sec. 6 of Ordinance No. 
12 of 1840 is not impliedly repealed by sec. 24 of Ordinance 
/ No. I of 1897, and the latter enactment is not inconsistent with 

the provisions of the earlier Ordinance. 

V. M. Fernando fdr appellant : — Sec. 6 of Ordinance 
No. 12 of 1840 does not apply. It is impliedly repealed by 
sec. 24 of Ordinance No. 1 of 1897. The two are inconsistent, 
for the latter treats of all chenas alike, and Ordinance 
No. 12 of 1840 makes a distinction between chenas in the 
Kandyan provinces and chenas in tlie low country. Even if 
Ordinance No. 12 of 1840 applies, the section should be liber- 
ally construed in view of the abolition of the grain tax. A 
inethod of proof has thus been taken away. The twenty 
years should be counted as twenty years from the last date 
on which payment could have been made. 

The Solicitor- General for respondent : — Ordinance No. 1 
of 1897 is not inconsistent with Ordinance No. 12 of 1840.. 
The latter is the general Ordinance which comes in when 
under sec. 24 of Ordinance No. 1 of 1897 proof has to be 
given. The abolition of the grain tax and the consequent loss 
of a method of proof may be ground why the Government- 
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Kiri Agent should give appellant an indulgence, but cannot be 
Banda , , 

y urged here. 

The Govt. c. a. V. 

Agent, Judgment. 

Sabara- 

Province Wbndt, J. — This is an action by an unsuccessful claim- 

ant under the Waste Lands Ordinances. The land in ques- 
tion is admittedly vhi'iia land which (also admittedly) must, 
be presumed to be the property of the Crown, and not of the 
plaintiff. The question is, whether this presumption has been 
rebutted ; and this question resolves itself info a question of 
law as to the nature of the proof admissible for the rebuttal. 
For the defendant it is contended that sec. 6 of the Ordinance 
No. 12 of 1840 is applicable, aiid that the clienciH being with- 
in the Kandyan provinces the claimant is limited to proof of 
a san nas or grant or proof of payment to the Crown within 
twenty years of taxes usually levied in respect of private lands. 
The plaintiff, on the other hand, argues that sec. 6 has been 
impliedly repealed by sec; 24 of Ordinance No. 1 of 1897 — 
the Ordinance under which the present proceedings were 
taken — and under sub-sec. (a) of sec. 24 the presumption 
upon which the Crown relies could be rebutted by any mode 
of proof which the plaintiff could command. It is practically 
admitted that if sec. 6 of the Ordinance of 1840 is unrepealed 
the plaintiff must fail. Now, the case for implied repeal 
could only be made out if the two enactments were so incon- 
sistent that they could not possibly stand side by side ; and 
that, in my opinion, cannot be said of the two provisions we 
are considering. Sec. 24 (a) enacts that all chenas, without 
distinction as to their situation, shall be presumed to be the 
property of the Crown until the contrary thereof be proved. 
That is not inconsistent with the earlier enactment, which 
ordains that in the case of chenas in the Kandyan provinces 
the contrary shall only be proved by evidence of a particular 
description. There is, therefore, no implied repeal. It follows 
that plaintiff's title fails, and his appeal must be dismissed 
with costs. 

Wood Rbnton, J.— I concur. 



THE APPEAL COURT EEPORTS. 

KIRI BAIYA vs. SLEMA LEBBE et al. 

No. 10,205, C. R., Gampola. 

Present: Wood Renton, J. 

Argument : 27th August, 1908. 

Judgment : 7th September, 1908. 

Res judicata— /4rfzo« for declaration of title—Subsequent action for 
mesne profits — Civil Procedure Code, sees. 35 (i) {a), 196 & 207. 

On 28th February, rgoy, the plaintifiF obtained a declaration 
of title against the defendant to certain undivided land, and in a 
subsequent action claimed from the defendant damages from 
March, 1907, onwards. 

Held: That the plaintiff could not maintain his action, as it 
was competent for him to have embodied that claim in his original 
action so as to have made the decree in that action conclusive 
against his right to sue for such mesne profits subsequently. 

Also: That the words "or arrears of rent" in sec. 35 (I) (a) of 
the Civil Procedure Code do not restrict the provisions contain- 
ed ill sec. 198 to mesne profits prior to the institution of the suit. 

The plaintiflE in this action sued the defendants for quiet 
possession of a divided share of land and also for damages. 
In a previous case, decided on the 28th February, 1907, the 
plaintiff had obtained judgment for a declaration of title to 
an undivided share, and in the present case he claimed damages 
from March, 1907. The Commissioner (W. de Livera, Esq.) 
allowed the plaintiff damages, and the defendants appealed. 

A. St. V. Jayatvardene for defendants-appellant : — The 
plaintiflE's claim was barred by reason of the decree in C. R., 
Gampola, No. 9,395. The latter case was instituted by the 
respondent against the plaintiff for a declaration of title to 
the land for the forcible possession of which respondent 
claims damages or mesne profits in this case. The present claim 
could have been, and ought to have been, included in that 
case : Vide sec. 24, Civil Procedure Code, which enacts that 
"every action shall include the whole of the claim which the 
plaintiff is entitled to make in respect of the cause of action". 
The present claim arises from the same cause of action out of 
which the first action arose, Sec. 196 enables the Court, 
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Kiri, when the action is for the recovery of immovable property, 
^if^ to award to the plaintiff mesne profits or damages until 
Slema restoration to possession. So that clearly the respondent ; 
^^^^' could have claimed, and the Court could have granted in the 
first action, the damages which the respondent now claims. 
Then applying the principle laid in the explanation to 
sec, 207, by which every right to property or to money or 
to damages which can be claimed or set up between the 
parties to an action upon the cause of action for which the 
action is brought, whether it be actually claimed or set up 
or not, becomes on the passing of the decree res adjuddcata, . 
and cannot afterwards form the subject of another action, 
the plaintiff's action i& barred. This view has been upheld 
in Kirihamy v. Dinglri Amma [(1906) 1 Bal. 146], 

No appearance for respondent. 

c. (L n. 

Judgment. 
"Wood Renton, .J. — This is an appeal against a decree 
of the Commissioner of Requests, Gampola, in which the res- 
pondent sued the appellants for quiet possession of a divided 
share of certain land and also for Rs. 46 by way of damages, 
Rs. 4 a month further damages pendente lite and costs; The 
damages claimed are in the nature of mesne profis. The ap- 
pellants in their defence made answer that the action was 
iaarred, inasmuch as the matter in dispute between the 
parties had been raised in a previous case, C. R., Grampola, 
No. 9,395, and had already been decided. 

At the trial no evidence was led, and the case has pro- 
ceeded so far only on the point of law raised in the appellants' 
answer. 

Since the argument of this appeal I have called for the 
record in C. R., Gampola, No. 9,395, and it appears therefrom 
-that the action was instituted on the 2nd August, 1906, and' 
came on for trial on the 28th February, 1907. 

In the present caSe the respondent claims mesne profits 
from March, 1907, onwards, and the question of law that ■ has 
to be decided is whether it was competent for him to embody 
that claim in his original action so as to make the decree ifi 
that action conclusive against his right to sue for sttoh mesne 
profits now. 
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The learned Commissioner of Requests has decided this Kin 

point in favour of the respondent. He says that it is settled y_ 

law that mesne profits before the institution of a first suit ^/ema 

Lebbe 
cannot be sued for in a subsequent suit, but that the present 

case is for damages in respect of mesne profits after the insti- 
iiution of the first suit and' afte^r trial of that suit. He holds, 
therefore, that an action is maintainable. 

I agree with Mr. Jayawardene that this decision is 
wrong. It is clear that under sec. 207 of the Civil Procedure 
Code a decree passed by the Court is final between the parties 
in regard to every form of relief which was capable of being 
claimed in the action ; and, as sec. 196 of the Civil Procedure 
Code provides that, when an action is brought for the recovery 
of the possession of immoveable property yielding rent or 
other profit, the Court may, when such a prayer is embodied 
iatheplaint, award the plaintiff in the decree mesne profits 
from the date of the institution of the action until the deli- 
very of possession to the party in whose favour the decree is 
•mi.de, I think that it was competent for the respondent to 
have claimed such mesne profits in his original suit. So far as 
it goes the decision of Sir Charles Peter Layard in the case of 
Kirihamy v. Dingiri Amma (1 Bal. p. 146) supports the view 
of the law that I have taken in the present case. In view of 
the provisions of sec. 196 of the Civil Procedure Code, I do 
not think that the clause in sec. 35 (1) (a), which enables a 
plaintiff to join with an action for immovable property 
"claims in respect of mesne profits", should be held by reason 
of .the fact that it is immediately followed by the words 
"or arrears of rent" to be restricted to mesne profits prior 
to the institution of the suit. The decree appealed against 
must be set aside, and the respondent's action dismissed with 
'Costs here and below. 
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Perera PERERA I's. SII.YA. 

V. 

Silva No. 15,775, C. R., Negombo. 

Pr<i»ent: WOOD Rbnton, J. 

Argument : 28th August^ 1908. 

JUDGMENT: 31st August, 1908. 

Contract— Agi eement to sell— Failure— taction for recovery of eamesf 
money-Oral evidence— Admissibility to prove contract reqv,ired to- 
be in writing— Evidence Ordinance (No. 14 ofiS^sJ, sec. 91. 

Where a person agreed orally to sell land aud failed to do so- 
and was sued for the return of the earnest money, 

//eld: That the action was competent although the agree-- 
ment was not reduced to writing. 

When sec. 91 of the Evidence Ordinance provides that no 
evidence shall be given "in proof" of a contract which ought to- 
be in writing it contemplates a case where an action is brought 
for the enforcement of, or directly upon, the contract itself. 

A. St. V. Jayawardene for defendant-appellant. 

Samarawickreme for plaintiff-respondent. 

c. a. V. 
Judgment. 

Wood Rbnton, J. — in this case the respondent sttedthe- 
appellant for the recovery of a sum of Rs. 200, alleged to have- 
been advanced by him as earnest money for the subsequent 
conveyance of a certain land by the appellant to him. There- 

i is no written record of the terms on which this advance was- , 

made, and the question therefore arises whether under sec. 2 

; of Ordinance No. 7 of 1840 it is competent for the respondent 

to recover this m.€)ney on the appellant's failure to carry out 
the undertaking in respect of which the earnest was alleged.*' 
to have been paid. 

It would not be open for me, sitting here as a single 
judge, to decline to answer this question in the affirmative if it 
had arisen prior to the Evidence Ordinance No. 14 of 1895— see^ 
-the cases of C. R., Panwila, No. 3,713 [Grenier (1873-1874)^ 
Part ii. p. 34], and Grigoris v. Tillekeratne [(1393) 2 C. L. R.. 
p. 191]. But Mr. Jayawardene contended that, in view of 
sec. 91 of the Evidence Ordinance, which forbids oral evid- 
ence to be adduced "in proof" of a contract, which is required 
by law to be reduced to writing, the respondent's actioa 
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H)ught to have been dismissed. I think that when sec. 91 Sada 
provides that no evidence shall be given "in proof" of a con- *^ " 
tract which ought to be in writing, it contemplates a case ^o'' 
where an action is brought for the enforcement of, or directly 
upon, the contract itself. I think that this is good law, and I 
am sure that it is good sense. The appeal is dismissed with 
costs. 



BABA SINGHO et al. vs. DON SALMON et al. 
No. 4,597, C. R. (Addtl.), Gallb. 
Present: Wendt J. 
ARGUMENT: 28th July, 1908. 

Judgment : 4th August, 1908. 

Ji'iscal's Transfer^Exectiiion sale — Claivi before transfer was obtained 
— Title— Adien under sec. 247, Civil Procedure Code. 

Where a person had bought property sold in execution 
under a mortgage decree and the property was seized under 
another writ before the purchaser had obtained his Fiscal's 
transfer, 

Held: That the purchaser had no title, and could not suc- 
ceed in claim proceedings or in an action under sec. 247 of the 
Civil Procedure Code. 

Further: The remedy for the purchaser was to have ob- 
tained an order asking that the sale be carried out subject to 
the mortgage, so that the purchaser at the later execution sale 
would have been bound by the mortgage action and by the 
subsequent transfer of title by the Fiscal's conveyance under the 
original sale. 

A. St. V. Jayawardene for appellant. 

No appearance for respondent. 

c. a. V. 
Judgment. 

Wendt, J.— This is an action brought by unsuccessful 
claimants under sec. 247 of the Civil Procedure Code. The facts 
are as follows : — On 14th May, 1906, the plaintiffs, as holders 
of a mortgage decree, purchased in execution the interest 
erf the 2nd defendant (now deceased) in certain land, and 
on 31st January, 1907, obtained the usual Fiscal's transfer, 
^tween these two, dates the 1st defendant seized the same 
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Baba interest iu execution, of a money decree against the 2n(l 
^_ defendant. Plaintiffs thereupon claimed the land as their own 
Don ]-|y Yirtue of their purchase and objected to the sale. The 
claim was disallowed on the ground that the claimants at th& 
date of seizure had no Piscal's conveyance and the title there-- 
fore remained in the execution-debtor. PlaintiflEs then 
brought the present action, which is obviously framed under 
sec. 247, and pray for a declaration of title and a declaration 
that the property is not liable to sale under 1st defendant's writ j 
of execution. Before answer was filed the sale had been carri- 
ed out, and 1st defendant had himself become the purchaser. 
In view of the decision of the Full Court in 8Uva v. 
Nona Hamine [(1906) 10 N. L. R. p. 44] the right of plaintiffs. 
to maintain the action was but faintly asserted in the court 
below ; but Mr. Jayawardene pressed the point before me, and 
I have to decide it. He relied upon the following dictum of 
the Chief Justice in the cas6 just mentioned (g,t p. 46)'|-; 
"Perhaps if the purchaser had done all that he had to do in 
order to complete his title, and the delay in obtaining the 
transfer was merely the fault of the Fiscal, the Court might; 
hold that that must be taken to have been done which ought- i 
to have been done, and that the conveyance should date from-, 
the sale, or at least from the date when the purchaser" had 
done all he could to obtain it." 

There is, however, no evidence to bring the case withinj 
the terms of that dictum,. ov to take it out of the operation of"; 
the decision of the Full Court, and plaintiffs must therefore 
fail. They claimed the property for their own, and objected <. 
to any sale at all, when in fact they were not the owners of~ 
the property. I see no hardship in the decision against them. 
They were mortgagees, and no doubt it looks at the first; 
blush as if they had in no way bettered their position by 
obtaining a mortgage decree and being declared the purchasers 
at the execution sale thereunder. But that is not so in reality^,! 
and plaintiffs have themselves to thank for having claimedl 
too much. They asserted title when they had no title. ' 
Perhaps if they had contented themselves with founding on 
their mortgage, which was binding on 1st defendant, and ask- 
ing that the sale lie carried out subject to that mortgage and' 
the mortgage decree (sec. 246 of the Code), they would have. " 



THE APPEAL COURT REPORTS. 



77 



«Ticceeded, with the consequence that the 1st defendant, as Sallay 
purchaser at the sale, would have been bound by what had Perera 
been done in the mortgage action and by the transfer of title 
to plaintiffs, when that transfer was made in due course. 

Both in the Court below and in appeal plaintiff asked 
that the action be treated as an ordinary ;v^/ vindicatiu ; but I 
am of opinion they are certainly not entitled to that indul- 
:gence, and I entirely agree with what the learned Com- 
missioner hals said on this point. 

I dismiss the appeal with costs. 



SALLAY vs. PERERA. 

No. 9,054 (B), P. C, Colombo. 

Present: Wood Rbnton, J. 

' ABGTJMENT : 27th August, 1908. 

JUDGMENT: Slst August, 1908. 

Security to keep the peace — Non-forjeiture of bond on conviction — Sub- 
sequent forfeiture: 

Where a magistrate has before him the fact that a person 
convicted by him of an oflfence attended with violence was under 
y, recognizance to keep the peace, and does not nevertheless pro- 
ceed to forfeit such recognizance, he must bt taken to have con- 
,r sidered that the penalty which be had iijiposed was a sufficient 
punishment for the offence, and it is incompetent for him to in- 
flict a further penalty oc a reconsideration of the circumstances. 

Koch (with de Zuysci), for accused-appellant, relied on 
the wording of sec. 411 of the Criminal Procedure Code, 
and the cases In re Ram Chunder Lalla [(1877), 1 Cal. L. R. 
p. 134] ; and In re Parbutti Ghuru Bose [(1878) 3 Cal. L. R. 
p. 406]. 

c. a. V. 
Judgment. 



* '■'Wood Renton; J. — The appellant was convicted on the 
11th February, 1908, [b&q P. C, Colombo, record No. 9,354 (A)] 
of the offence of hurt under sec. 314 of the Ceylon Penal 
Code, and he was sentenced to pay a fine of Rs. 50, and was 
-also ordered to give security in Rs. 250, personally, with a 
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Sallay surety in the like sum, to keep the peace for six months. From, 
Perera. what 1 have said it will appear that the surety bond was 
due to expire on the 11th August, 1908. On the 27th May 
the appellant was again charged before the same Police^ 
Magistrate who tried the case of 11th February with affray, 
and he was fined Rs. 2-50 (see P. C, Colombo, record 
No. 10,948). On the 3rd August another charge before the 
same Police Magistrate (which is in the meantime standing-- 
over) was brought against him of having behaved in a dis- 
orderly manner on the public road. The Police Magistrate' 
called on him under sec. 411 of the Criminal Procedure Code 
to shew cause why, in respect of the conviction of the 26th 
May last, the bond of 11th February, 1908, should not be 
forfeited ; and in the event he did forfeit it, ordered a distress 
warrant to issue. I am clearly of opinion that this order was 
bad. The case is governed by two decisions under the cor- 
responding section — sec. 514 sub-sec. 1 — of the Indian Criminal 
Procedure Code, viz., /// re Ram Chunder Lalla [(1877^ 1 
Cal. L. R. p. 134] ; and h^ ri' Parhutti Churu Base [(1878) 3 
Cal. L. R. p. 406]. In these cases it was held that when a 
magistrate has before him the fact that a person, convicted by 
him of an offence attended with violence, was under recog- 
nizance to keep the peace and does not nevertheless proceed 
to forfeit such recognizance, it is incompetent for him to inflict 
a further penalty on a reconsideration of the circumstances. ; 
In the present case the learned Police Magistrate was 
quite aware, when he sentenced the appellant to a fine for- 
affray on the 26th May, 1908, of the "existence of the security 
bond ; and as he did not then call upon the accused under 
sec. 411 sub-sec. 1 of the Criminal Procedure Code tp shew 
cause against its forfeiture, I -think that he must be taken to 
have considered that the penalty which he had imposed as a 
sufficient punishment for the offence. 

I entirely agree with the comment of Mr. Justice Maclean 
in the latter of the two Indian cases which I have cited that , 
-it cannot be the intention of the Legislature that when a for- 
feiture of a bond has been proved before a magistrate the re- 
covery of the penalty may be kept suspended on the tead of 
a person liable for an indefinite period, 
I set aside the order under appeal. 
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PERERA vs. SILVA et al. Perera 

■! (In Revision.) ■^''^^^ 

No. 7,079, D. C, Nbgombo. 

Present: HUTCHINSON, C. J,, & Wbndt, J. 

ISth Julij, 1908. 

Revision, ptywer of— When such power should be exercised — Civil Pro- 
cedure Code, sec. 753. 

/V?- Hutchinson, C.J,— It is difficult to say in what cases 
the Court ought, and in what cases the Court ought not, to exer- 
cise the power of revision under sec. 753. The Court often does 
exercise that power where the applicant has no other remedy. 

The power ought not to be exercised, and the Legislature 
could not have intended that it should be exercised, so as to give 
the right of appeal, practically, in every case, 

/VWEndT, J. — Unlike an appeal, which is a matter of right, 
relief by way of revision is placed by sec. 753 in the discretion of 
the Court, and the Court has been unwilling to exercise the 
power of revision where another remedy as of right is open to the 
applicant. 

E. W. Jayawardene for petitioner. 

H. A. Jayawardene (with, him A. St. V. Jayawardene) 
'Contra. 

Judgment. 

Hutchinson, C. J.— This is an application by the exe- 
cution-creditor for revision of an order made by the District 
Court allowing a claim under sec. 244 of the Civil Procedure 
Code. The applicant had another remedy apparently under 
aec. 247, i.e., by bringing an action. The order of the District 
Court does not seem to me on the face of it wrong, and I do 
not think that the point he had to decide was perfectly easy 
or simple. I do not feel in the least able to say in what 
cases the Court ought, and in what cases the Court ought 
iiot, to exercise the power of revision under sec. 753. I know 
that it often does exercise that power where the applicant has 
no other remedy. But I do not think that the power ought 
to be exercised, or that the Legislature could have intended 
that it should be exercised, so as to give the right of appeal, 
practically, in every case, large or small, simple or diificult. 
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Perera This is a case in which the applicant had another remedy 
Siiva provided by the Legislature ; and it is not a case in which the 
order is obviously wrong. Therefore, I do not think it right | 
to call on the respondent to argue it. '; 

I refuse to exercise the power of revision, and dismiss thfr ■ 
application with costs. 

Wbndt, J. — I agree. Unlike an appeal, which is a 
matter of right, relief by way of revision is placed by sec. TSii 
in the discretion of the Court, and I think I may say, as a result^ 
of the decided cases, that the Court haS been unwilling to ' 
exercise the power of revision where another remedy as of 
right is open to the applicant. 

In the present case I do not think it can be said, as ap- 
plicant's counsel wished to say, that the order complained of is . 
ea; /arte bad; and, without limiting our right to interfere'' to 
cases of that description, I agree that we ought not to inter^ 
fere in the present instance. 
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[Note by Eds.— The following case, referred in Attornejf- General Powers 
T. Smith (II. N. L. R. p. 126), is reprinted from 65 Lawyers' Reports _.^- 
Ataotated;p;372.<,e3.:-] /S'/i 

IJomoeo- 

TJnitkd States Circtjit Court of Appeals, First ^^ff,^^ 

Circuit. 

Lottie F. POWERS, Plff. in Err., 



MASSACHUSETTS HOMCEOPATHIC HOSPITAL. 
(47 C. C. A. 122, 109 Fed. 294.) 

A hospital organized exclusively for charity is not 
liable for injnry to a patient caused by the negligence of its 
CHrefuUy .selected nurse, even though a charge is made and paid 
for the services rendered to the patient injured, — at least if the 
amount paid does not make full pecuniary compensation for the 
services rendered : since an agreement to hold the hospital 
harmless for the acts of its servants arises, by necessary implica- 
tion, from the relation of the parties. 

(May 27, 1901.) 

Eprqr to the Circuit Court of the United States for the 
DiBtrict of Massachusetts to review a judgment in favor of 
defendant in an action brought to recover damages for negli- 
gent injuries inflicted upon plaintiff for which defendant was 
alleged to hava been responsible. Affirmed. 

The facts are stated in the opinion. 

Argued before Colt, Circuit Judge, and Brown and 
Lowell, District Judges. 

Messrs. Thomas H. Russell and Arthur H. Russell for 

plaintiff in error : 

Callijig a corporation a charitable institution does not 
necessarily make it so. What is a charity, and what is not. 

Note. — As to liability of charitable, instiiutinns or hospitals for 
negligence, see also, in this series, note to Williamson v. Louisville 
Industrial School of Reform, 23 I,.R. A. 200; also Union P. R. Co. v, 
Artist,' 23 L. R. A. 581; Downs v. Harper Hospital, 25. L. R. A. 602; 
Sighmy v; Union P. R. Co, 27 !>. R. A- 206; and Hearns v. Waterbury 
Hospital, 31 L. R. A. 224. 
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Poiuers depend on the acts and doings of the corporation seeking to 
Massa- protect itself when sued for alleged negligent acts by covering 

chusetis itself with a mantle and marking it charity. 

Homoeo- 
pathic Donnelly v. Boston Catholic Cemetery Asso. 146 Mass. 

JfospUa/ ^g3^ ^^ ^_ £ 5Q5_ 

The facts that the funds received were actually applied, 
to a considerable extent, to charity is no more material than 
evidence of a similar application of a part of his income by a 
private citizen would be in a suit against him. 

,Chapin V. Holyoke ,F. M. C. A.,165 Mass. 280, 42 N. E. 
1130 ; Newcomb v. Boston Protective Department, 151 Mass. 
215, 6 L. R. A. 778, 24 N. E. 39; Coe v. Washington Mills, 
149 Mass. 543, 21 N. E. 966. 

In the case at bar the admission of any free patients was 
a matter of courtesy, and not of right, except as to twenty 
free beds, which were required to be maintained under sec. 2 
of the act of 1890. This particular purpose could not change 
the general scheme of the corporation. Atty.-Qen. v. Fedaral 
Street Meeting House, 3 Gray 1. 

Should the court consider that the defendant corporation 
is a public charitable institution, nevertheless it is respon- 
sible if it lays aside the protection of its charitable nature, 
and enters into contracts to render service. 

Ward V. St. Vincent's Hospital, 39 App. Div. 624, 57 
N. Y. Supp. 784 ; Glavin v. Rhode Island Hospital, 12 R. 1. 
411, 34 Am. Rep. 675. 

It is a question for the jury whether reasonable care has 
been used in selecting and obtaining skilful and careful 
attendants. 

Union P. R. Co. v. Artist, 23 L. R. A. 581, 9 C. C. A. 14, 
19 U. S. App. 612, 60 Fed. 365 ; VanTassell v. Manhattan 
Eye & Ear Hospital, 39 N. Y. S. R. 781, 15 N. Y. Supp. 620 ; 
Secord v. St. Paul, M. & M. R. Co. 5 McOrary, 515, 18 
Fed. 221. 

The case last cited holds that a corporate body authorised 
to perform a work and receive tolls, although obtaining no 
profit for itself from such works, but collecting for the main- 
tenance of the work and the future benefit of the public, is 
responsible for injuries from improper performance of the 
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work ; and the funds held by the body must be used to dis- Powers 
charge and satisfy any judgment obtained. Massa- 

Mersey Docks & Harbour Board v. Gihbs, 11 H. L. Cas. Homceo- 
686, 35 L. J. Exch. N. S. 225, L. R. 1 H. L. 93, 12 Jur. N. S.' Mhic 

571. 14 L. T. N. S. 677, 14 Week. Rep. 872; Goe v. Wise, ""^^^^"^ 
L. R. 1 Q. B. 711, 7 Best & S. 831, 35, L. J. Q. B. N. S. 262, 

14 L. T. N. S. 891, 14 Week. Rep. 865 ; Levingston v. Lurgan 
Union, Jr. Rep. 2 C. L. 202, 18 L. T. N. S. 338 ; Foreman v. 
Canterbury, L. R. 6 Q. B. 214, 40 L. J. Q. B. N. S. 138, 24 
L. T. N. S. 385, 19 Week. Rep. 719 ; Donaldson v. General 
Public Hospital, 30 N. B. 279. 

The fact that the corporation had no capital stock, no 
provisions for making dividends or profits, and was carried on 
without any expectation of ultimate profit on the part of 
those interested, or of receiving compensation for their own 
benefit, is of no avail. 

Donelly v. Boston Catholic Cemetery Asso., 146 Mass. 

163. 15 N. E. 505 ; Chapin v. Holyoke Y. M. C. A., 165 Mass. 
280, 42 N. E. 1130 ; l^ewcomb v. Boston Protective Depart- 
mmt, 151 Mass. 215, 6 L. R. A. 178, 24 N. E. 39. 

Messrs. Charles P. Greenough and Julian Codman for 

-defendant in error. 

The defendant is a charitable corporation. 

Acts 1855 chap. 411 ; acts 1890, chap. 358 ; McDonald v. 
Massachusetts General Hospital, 120 Mass. 432, 21 Am. Rep. 
529 ; Jackson v. Phillips, 14 Allan, 556 ; Fire Ins. Patrol v. 
Boyd, 120 Pa. 624, 1 L. R. A. 417, 6 Am. St. Rep. 745, 15 
A. L. T. 553 ; Hearns v. Waterbury Hospital, 66 Conn. 99, 
31 L. R. A. 224, 33 Atl. 595 ; Union P. R. Co. v. Artist, 23 
L. R. A. 581, 9. C. C. A. 14, 19. U. S. App. 612, 60 Fed. 365 ; 
HcrioVs Hospital-^. Boss, 12 Clark & F. 507. 

The fact that the plaintifE agreed to pay for her room at 
the hospital does not affect the status of the defendant cor- 
poration as a charitable corporation. 

McDonald v. Massachusetts General Hospital, 120 Mass. 
432, 21 Am. Rep. 529 ; Gooch v. Association for Belief of Aged 
Indigent Females, 109 Mass. 558 ; Union P. B. Co. v. Artist, 
23 L. R. A. 581, 9 C. C. A. 14, 19 U. S. App. 612, 60 Fed. 365. 
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Powers In England no action for the negligence of its agents or 

Massa- servants can be maintained against a charitable institutioti of 

ihuselts tjjinj character. 

Homoso- 

■ pathic Heriofs Hospital v. Boss, 12 Clark & F. 507 ; 

Hospital McDonald v. Massachusetts General Hospital, 120 Mass. 432, 
21 Am. Rep. 529 ; Benton v. City Hospital, 140 Mass. 13, .54 
Am. Rep. 436, 1 N. E. 836 ; Hill v. Boston, 122 Mass. 368, 23 
Am. Rep. 332. At most, such corporation can be held res- 
ponsible for the negligence of the directors or trustees in fail- 
ing to select proper servants, or to make suitable regulations 
for the management of their trust. The defendants are not 
responsible for the negligence of their nurses or servants pro- 
vided due care has been used in their selection. 

UniDii P. R. Co. V. Artist, 23 L. R. A. 581, 9 C. C. A. 14, 
19 U. S. App. 612, 60 Fed. 365 ; Pierce t. Union P. B. Co., 13 
C. C. A. 323, 32 U. S. App. 48, 66 Fed. 44; Secord v. 
St. Paid, 21. & M. B. Co., 5 McCrary 515, 18 Fed. 221; 
McDonald v. Massachusetts General Hospital, 120 Mass. 432, 
21 Am. Rep. 529 ; Benton v. City Hospital, 140 Mass. 13, 54 
Am. Rep. 436, 1 N. E. 836 ; O'Brien v. Cunard S.'S. Co., 154 
Mass. 272, 13 L. R. A. 329, 28 N. E. 266 ; Chapin v. Holyoke 
Y. M. C. A., 165 Mass. 280, 42 N. E. 1130 ; Joel \. Woman's 
Hospital, 89 Hun. 73, 35 N. Y. Supp. 37 ; Harris v. Woman's 
Hospital, 27 Abb. N. C. 37, 14 N. Y. Supp. 881 ; VanTassell v. 
Manhattan Eye & Ear Hospital, 39 N. Y. S. R. 781, 15 N. Y. 
Supp. 620 ; Laubheim v. De Koninglyke Nederlandsche 
S. B. Maatschappy, 107 N. Y. 228, 1 Am. St. Rep. 815, 13 
N. E. 781; Allan v. 8tate S. S. Co., 132 N. Y. 91, 15 L. R. A. 
166, 28 Am. St. Rep. 556, 30 N. E. 482 ; Hass v. Missionary 
Soc, 6 Misc. 281, 26 N. Y. Supp. 868; Hearns v. Water- 
hury Hospital, m Conn. 99, 31 L. R. A. 224, 33 Atl. 595 ; Fire 
Ins. Patrol v. Boyd, 120 Pa. 624, 1 L. R. A. 417, 6 Am. St. 
Rep. 745, 15 Atl. 553 ; Perry v. House of Befuge, 63 Md. 20, 
52 Am. Rep. 495 ; Pittsburgh C. C. & St. L. B. Co. v. 
Sullivan, 141 Ind. 83, 27 L. R. A. 840, 50 Am. St. Rep. 313, 
40 N. E. 138; Quinn v. Kansas City, M. & B. B. Co., 

94 Tenn. 713, 28 L. R. A. 552, 45 Am. St. Rep. 767, 30 
S. W. 1036 ; Williamson v. Louisville Industrial School, 

95 Ky. 251, 23 L. R. A. 200, 44 Am. St. Rep. 243, 24 S. W. 
1065. 
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l/owell, Diati-ict Judge, delivered the opinion of the Powers 
«o"rt. ^J;^„. 

This is a suit brought by a patient to recover damages chusetls 
for an injury alleged to have been sustained by the negli- pathic 
gence of a nurse in the hospital. There was evidence that ^"^P^^"^ 
the plaintiff had a skin unusually sensitive, and that a rubber 
bag full of hot water was placed by the nurse against her 
side, and left there for some time. At the trial in the circuit 
court the learned judge ruled that the plaintiff could not 
recover, and directed a verdict' for the defendant. 101 Fed. 
896. To this ruling the plaintiff duly excepted. 

That the defendant is a charitable corporation admits of 
no doubt. This was expressly recognized by the legislature 
of Massachusetts in chapter 3.'>8 of the Acts of 1890, and was 
decided in McDonald v. Massachusetts General Hospital, 120 
Mass. 432, 21 Am. Rep. 529, the defendant there differing from 
the defendant here in no respect material to this case. 

The plaintiff was what is sometimes called a "paying 
patient", the rate of her payment being $ 14 a week. Upon 
this ground her counsel has sought to distinguish her case 
from that of a patient in the hospital who pays nothing. In 
our opinion, the difference is immaterial. As has been said, 
the defendant was a charitable corporation ; that is, a corpo- 
ration organized exclusively for charity. That the minis- 
trations of such a hospital should be confined exclusively to 
the indigent is not usual or desirable. Those of moderate 
means from necessity, and not a few rich people from choice, 
resort to great charitable hospitals for treatment, — especially 
in surgical cases. Throughout the world this is the custom 
in these institutions, whether they are maintained by indivi- 
dual, religious, or municipal charity. From patients who are 
not indigent, a payment is commonly permitted or required. 
Commonly, and in the case at bar quite manifestly, this pay- 
ment does not make full pecuniary compensation for the 
services rendered. Those who make a considerable payment 
not infrequently receive in some respects a more expensive 
service than do those who make a small payment or none at 
all ; but the payment required is usually calculated upon the 
patient's ability to pay, rather than upon the whole cost of 
thg treatment he receives. That this was the defendant V 
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Powers rule appears plainly from its printed form of application, 
Massa. which it required all applicants to fill out alike, whether they 
Homxo. P^^* something or nothing. In this form the inquiry con- 
paihic cerning payment was stated as follows : "How much per 
Hospital ^ee]j. applicant 6an pay",— thus indicating that the amount of 
the contribution was to be determined, not by the value or 
cost of the service rendered, but by the ability of the patient 
to aid the charitable purposes of the hospital. In our opinion, 
a paying patient in the defendant hospital, as well as a non- 
paying patient, seeks and receives the services of a public 
charity. 

That such a hospital in its treatment of a rich patient 
shall be held to a greater degree of care than in its treatment 
of a pauper is not to be tolerated. Certain luxuries may be 
given the former which the latter does not get, and this for 
various reasons ; but the degree of protection from unskilled 
and careless nurses must be the same in both cases. Again, 
it would be absurd to make the defendant's liability for an 
accident, like that here alleged, depend upon the payment of 
that insignificant proportion of the cost of the service ren- 
dered which in some cases may properly be required from 
a poor man or woman. We are of opinion that this case 
stands as if the plaintifl: had been admitted without any pay- 
ment whatsoever. 

We have to determine, then, if a patient admitted to a 
hospital maintained for charity can recover judgment against 
that hospital for injuries caused by the negligence of a nurse 
employed therein, There is a great weight of authority in 
favor of the defendant in the case put ; but the Courts have 
differed so widely in their reasoning that a somewhat ex- 
tended examination is necessary, both of the cases decided 
and of the principles upon which they rest. The liability of 
the defendant for which the plaintiff contends is the liability 
of a master for the torts of his servant. "The master is answer- 
able for every such wrong of the servant or agent as is com- 
mitted in the course of the service and for the master's 
benefit, though no express command or privity of the master 
be proved." Barwick v. English Joint Stock Bank, L. R. 2 
Exoh. 259, 265, 36 L. J. Exch. N. S. 147, 16 L. T. N. S. 461, 
15 Week. Rep. 877. At one time it seems that the master's 
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profit was deemed a necessary element. "The maxim of Powers 
respondent superior is bottomed on this principle, — ^that he Massa- 
who expects to derive advantage from an act which is done chusetts 
by another for him must answer for any injury which a third pathic 
person may sustain from it." Hall v. Smith, 2 Bing. 156, 160, Hospital 
9 J. B. Moore 226, 2 L. J. C. P. 113. As is said in Pollock, 
Torts, 4 ed. pp. 67, 88, this rule belongs wholly to the modern 
law, and. no reason for it, at any rate no satisfying one, 
is commonly given in our books. It is in some sense an 
exceptional rule to begin with, and is itself subject to several 
exceptions. With some of these exceptions we have to 
concern ourselves. 

Many cases hold that public or municipal corporations 
are not liable for some of the torts of their servants, though 
committed in the course of their service. Thus, in Benton v. 
City Hospital, 140 Mass. 13, 54 Am. Rep. 436, 1 N. E. 836, it 
was said : "The trustees are a body created for the per- 
formance of a duty which, under the authority of . the 
statute, the city of Boston has assumed for the benefit of the 
public, and from the performance of which no profit or 
advantage is derived, either by the trustees or the city." In 
this case the trustees were held not liable for injury to a 
patient caused by the negligence of the Superintendent. To 
the same general effect are Richmond v. Long, Yl Gratt. 375, 
94 Am. Dec. 461 ; Maia v. Eastern State Hospital, 97 Va. 
507, 47 L. R. A. 577, 34 S. E. 617 ; Sherbourne v. Yuba 
County, 21 Cal. 113, 81 Am. Dec. 151 ; Murtaugh v. St. 
Louis, 44 Mo. 479. The cases just cited all resemble the case 
at bar, in that the plaintiff there as here sought to recover for 
negligence or malpractice in a hospital not maintained for 
profit ; but the principle upon which they rest has no essential 
connection with hospitals or malpractice, but is applicable 
equally to many other kinds of damage. Thus the leading 
case in Massachusetts upon the subject is Hill v. Boston, 122 
Mass. 344, 23 Am. Rep. 332, where the action was for damage 
caused by the defective construction of a schoolhouse, and 
the case most commonly arising is probably that concerned 
with damage caused by a defective highway. In different 
jurisdictions the liability of municipal corporations for the 
negligence of their employees is variously limited. Shearm 
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Powers and Redf. Neg. sees. 253, 255, 289. See Detrmt v. Osborne, 135 

Massa. U. S. 492, 34 L. ed. 260, 10 Sup. Ct. Rep. 1012. The liability 

chusetts is determined generally by the laws of the states establish- 
Homceo- . , 
pathic mg and regulating the municipal corporations in question. 

Hospital Detroit V. Osborne, 135 U. S. 492, 34 L. ed. 260, 10 Sup. Ct. 
Rep. 1012. See Workinan v. New York, 179 U. S. 552, 45 L. 
ed. 314, 21 Sup. Ct. Rep. 212. The principle upon which the 
municipality is excused from liability for certain injuries 
done by its servants is this : The municipality is acting as 
an agency of the sovereign, and, thus acting, it enjoys some 
part of the sovereign's immunity from suit. The cases above 
referred to, however much they resemble the case at bar in 
some of their facts, yet have no bearing upon its decision. 
The defendant here is in no sense an agency of the sovereign. 
It is a public charity, but is not a political or municipal cor- 
poration. Yet, as some other cases cited have been referred 
to in discussing the liability of public charities under private 
m.anagement like this defendant, it has seemed best to refer 
briefly to the cases in order to distinguish them. Certain 
English cases have been urged even more specifically. In 
Duncan v. Flndlater, 6 Clark & F. 894, 1 Rob. 911, it was 
held that the trustees appointed under a public-road act were 
not responsible for damage caused by the negligence of those 
employed in making or repairing the road. The decision 
might have been rested upon the principle just referred to 
regarding municipal and political bodies. In delivering his 
opinion, however, Lord Cottenham said : "The law is stated 
to be that the road fund is liable for the misconduct of any 
person employed by the road trustees. This direction as- 
sumes that the act done was an act not within the provisions of 
the statute; that it was not done in consequence of. 
those provisions ; for otherwise the direction would be 
in that respect improper, since whatever is done under 
the authority of the statute gives no right of action. 
If that was not so, the result would be that all the damages, 
though not arising from any act done by the immediate 
authority of the road trustees, would be liable to be compen- 
sated out of the trust fund,— a proposition which certainly 
cannot be supported by the law which regulates the liability 
of master and servant." 
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By this language and other which need not be quoted Powers 

Lord Cottenham was supposed to have held that the action Massa- 

oould not be maintained against the road trustees in their chusetts 

Hontceo- 
corporate capacity, tor the reason that the fund in their palhic 

hands was impressed with a trust incompatible with its dis- ^"^P^^^^ 
tribution among persons damaged by the negligence of their 
servant. See Heriots Hospital v. Ross, 12 Clark & F. 507, a 
<!aae which will presently be discussed. While the point 
actually decided in Duncan v. Findlater has never been 
overruled (indeed, the House of Lords never overrules its 
own decisions) ; yet the principle supposed to be laid down 
by Lord Cottenham has been distinctly repudiated. Mersey 
Docks & Harhmr Board v. Gibhs, L. R. 1, H. L. 93, 11 
H. L. Cas. 686, 35 L. J. Exch. N. S. 225, 12 Jur. N. S. 571, 14 
L. T. N. S. 677, 14 "Week Rep. 872. Whatever may be the 
limit of the liability of a political or municipal body in Great 
Britain for the torts of its servants, that limit is now in no 
way determined by any doctrine concerning the application 
of trust fund. The historical origin of the doctrine may 
probably be found in Russell v. Devon County, 2 T. R. 667, 
•672, 1 Revised Rep. 585, and Hall v. Smith, 2 Bing. 156, 9 J. 
B. Moore, 226, 2 L. J. C. p. 113. 

There is another class of cases in which the courts of this 
country have held that a railroad company, having in its 
regular employ physicians and surgeons whose duty to the 
■corporation requires them to care for the sick and injured 
among the corporation's employees, is not liable to those em- 
ployees for the malpractice or other negligence of these 
medical men. Chicago B. &■ Q. R. Co. v. Howard, 45 Neb. 570, 
63 N. W. 872 ; Clark v. Missouri P. R. Co., 48 Kan. 654, 29 
■Pac. 1138 ; Quinn v. Kajisas City, M. 6= B. R, Co , 94 Tenn. 
713, 28 L. R. A. 552, 45 Am. St. Rep. 767, 30 S. W. 1036 ; 
So7e//i Florida R. Co v. Price, 32 Fla. 46, 13 So. 638 ; Eighmy 
V. Unio7i P R. Co , 93 Iowa, 538, 27 L. R. A. 296, 61 N. W. 
1,056 ; Union P. R. Co. v. Artis/, 23 L. R. A. 581, 9 C. C. A. 
14, 19 U. S. App. 612, 60 Fed. 365. The obligation of the rail- 
road has been said to extend no further than the employment 
of doctors competent to do the work proposed. It has also 
been said that the doctor is not the servant of the corpora- 
tion, for the reason that, in treating the patient, he does not 
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Powers take his orders from the corporation, but is guided altogether 

Massa- by his own judgment. "The relation of master and servant 

chusetts exists only between persons of whom the one has the order 

pathic and control of the work done by the other. A master is one 

Hospttal yfi^Q jjQt Qjjiy prescribes to the workman the end of his work^ 

but directs, or at any moment may direct, the means also, or, 

as it has been put, retains the power of controlling the work; 

and he who does work on those terms is in law a servant, for 

whose acts, neglects, and defaults, to the extent to be speci^i 

fied, the master is liable." Pollock, Torts, 4th ed. p. 72. 

There is force in the argument that, by the under- 
standing of both railroad and employee, the latter, in 
permitting himself to be treated by the railroad's doctor, 
intrusts his person to the skill of the individual doctor, 
rather than to any supposed skill of the railroad : provided|-' 
at any rate, that the doctor selected by the railroad ia 
skilled in his profession. The class of cases just mentioned 
has a close resemblance to the case at bar, though there are 
differences. In the cases cited, the negligence was that of 
the doctor ; in the case at bar, that of a nurse. To hold a 
nurse to be the servant of the corporation is easier than to 
hold the doctor ; and yet in neither case is the relation * 
altogether that of ordinary service. A nurse, in her treatment i 
of the patient, hardly takes her professional orders from the 
railroad's superintendent or from his ordinary officials, but 
rather from the doctor in charge. On the other hand, the 
railroad is not a charitable corporation, and in tendering 
medical aid to its employees, even when that is not called for 
by the contract of employment, may perhaps be supposed to 
act for purposes not purely charitable. So far as is known 
there is no case which affirms the liability of the railroad 
under the circumstances stated. It has been held that the 
owners of a vessel, though required by statute to provide 
medical care and medicines for their passengers, are yet not 
liable for the malpractice of the doctor employed, provided 
there was no negligence in selecting him. Allan v. State 
S. S. Co., 132 N. T. 91, 15 L. R. A. 166, 28 Am. St. Rep. 556, 30 
N. E. 482. See Laubheim v. De Koninglyke Nederiandsche S. 
B. Maatschappy, 107 N. Y. 228, 1 Am. St. Rep. 815, 13 N. E. 78L 
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If the railroad and ship cases rest upon the principle Powers 



y. 



"that a doctor is not the servant of the corporation which em- Massa- 
ploys him, they have little bearing on the case at bar. If, on chusetts 
the other hand, they rest upon a principle that those who pathic 
voluntarily receive medical aid, gratuitoasly given, cannot I^ospital 
recover against the giver except for his negligence in select- 
ing incom.petent agents, their bearing is considerable. We 
come now to the cases precisely or substantially in point. In 
McDonald v. Mas<achtisctls General Hospital, 120 Mass. 432, 
21 Am. Rep. 529, it was held that a patient could not recover 
for damage caused by the negligence or incompetence of a 
hospital interne or by the negligence of an attending sur- 
geon. In delivering the opinion of the court, Mr. Justice 
Devens said : "The defendant was a public charitable insti- 
tution under the laws of the Commonwealth. The object for 
which it was incorporated was to provide a general hos- 
pital for sick and insane persons. Slat. 1810, chap. 94. Its 
funds are derived from grants and donations made by the 
Commonwealth, from profits which it is entitled to receive 
from the Massachusetts Hospital Life Insurance Company 
and other companies incorporated in the Commonwealth, and 
from the grants, devises, donations, bequests, and subscriptions 
of benevolent persons, and from the board of paying patients. 
While the price of board is placed as low as the funds of 
the hospital will permit, patients who are there received are 
expected to pay as nearly as possible according to their own 
circumstances and to the accommodations they receive. In 
addition to the accommodations provided for such patients, a 
certain number of free beds are furnished from the general 
funds of institution, and from the donations made especi- 
ally for this object, the occupants of which are not ex- 
pected to pay anything. Regulations of Hospital, chap. 15, 
sees. 1 to 4. Of one of these beds the plaintiff was an occu- 
pant. The corporation has no capital stock, no provisions 
for making dividends or profits, and whatever it may receive 
from any source it holds in trust to be devoted to the object 
•of sustaining the hospital and increasing its benefit to the 
public, by extending or improving its accommodations and 
diminishing its expenses. Its funds are derived mainly from 
public and private charity ; its affairs are conducted for a 
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Powers great public purpose,— that of adininietering to the comfort of 
Massa- tte sick, without any expectation, on the part of those imme- 
Hom^o- '^^^^^^y interested in the corporation, of receiving any compen-^ 
pathic sation which will enure to their own benefit, and without any 
"^ "' right to receive such compensation. This establishes its. 
character as a public charity. Jackson v. Phillips, 14 ^Hen 
539. The fact that its funds are supplemented by such 
amounts as it may receive from those who are able to pay 
wholly or entirely for the accommodation they receive does, 
not render it the less a public charity. All sums thus obtained 
are held upon the same trust as those which are the gifts of 
pure benevolence. Gooch v. Association for Relief of Aged^i 
Indigent Females, 109 Mass. 558. Nor does the fact that thfr 
trustees, through their agents, are themselves to determine 
who are to be the immediate objects of the charity, and that 
no,person has individually a right to demand admission to its 
benefits, alter its character. All cannot participate in its 
benefits ; the trustees are those to whom is confided the duty 
of selecting those who shall enjoy them, and prescribing the 
terms upon which they shall do so. If this trust is abused, 
the trustees are under the superintending power of this 
court as a court of equity, by virtue of its authority to correct 
all such abuse, and the interest of the public therein — that is 
to say, of the indefinite objects of the charity — may be repre- ^ 
sented by the Attorney-General. Sander<.07i v. White, 18-^ 
Pick. 328, 29 Am. Dec. 591; Att.-Gen. v. Old South Sac., 13 , 
Allen, 474." See also Benton v. City Hospital, 140 Mass. 13,. 
54 Am. Rep. 436, 1 N. E. 836. 

In other cases arising in Massachusetts corporations have 
been held liable for the expressed reason that they were not 
public charities. Donnelly v. Boston Catholic Cemetery 
^sso., 146 Mass. 163, 15 N. E. 505; Chapin v. Holyoke Y.. 
M. C. A., 165 Mass. 280, 42 N. E 1130 ; Newcomb v. Boston'^. 
Protective Department, 151 Mass. 215, 6 L. R. A. 778, 24 N. E. 
39. 

{Considerations similar to those quoted from McDonald - 
V. Massachusetts General Hospital were suggested in Union 
P. R Co. V. ArtiU, 23 L. R. A. 581, 9 C. C. A. 14, 19 U. S.. 
App. 612, 60 Fed. 365 ; Downes v. Harper Hospital, 101 Mich. 
555, 25 L. R. A. 602, 45 Am. St. Rep. 427, 60 N. W. 42 ; Haas 
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f. Missio7iary Soc, 6 Misc. 281, 26 N. Y. Supp. 868; Powers 
Williamson v. Louisville Industrial Sck <ol, 95 Ky. 251, 23 L. Maasa- 
R, A. 200,44 Am. St. Rep. 243,24 S. W. 1065; Mna^r.^^"^^^'^ 
Eastern State Hospital, 97 Va. 507, 47 L. R. A. 577, 34 S. E. j>athic 
617 ; Pa-ry v. House of Refuge, 63 Md. 20, 52 Am. Rep. 495. As ^<'^/''«^ 
we understand the reasoning, it amounts to this : All the 
funds of a public charitable hospital are held in trust for a 
particular charitable purpose. It is a breach of trust to apply 
them to any other purpose. The payment of damages 

- recovered for the negligence of the hospital servants is not 
within the terms of the trust. Hence the funds cannot be 

■■employed for that payment, and, if the funds cannot be 
so employed, a bare judgment against the corporation is 
nugatory, and should not be permitted. 

If this proposition is true, then, as suggested by the 
learned judge who presided at the trial below, it follows that, 
if the defendant, by its servants, should negligently permit 
the staircase of a building from which it derives a profit to 
fall out of repair, it would not be liable for damage suffered 
by reason of this negligence. It followo, also, that a person 
walking along the street, and injured by the fall of a stone 
cornice negligently maintained above the sidewalk, can or 
cannot recover for the damage suflEered, according as the 

.; building from which the stone falls is the property of a 
private individual or of a public charity. Indeed, the 
principal extends even further ihan this. There is no less 
impropriety in diverting funds impressed with a trust for the 
benefit of individuals than in diverting those impressed with 
a trust for a public charity. Yet the effectual, though in- 
direct, liability of a private trust fund for the torts of those 
•concerned in its management is undoubetedly recognized. It 
is true that a suit cannot be maintained against a trustee, as 
such, for torts committed in the management of the trust 
property. The suit is brought against the trustee as an indivi- 
dual. The judgment and execution run against him individu- 
ally. When these are satisfied, however, the trustee is re- 
imbursed from the trust estate, unless individually at fault. 
Sfu'pardY. Cr/'aiiirr, 160 Mass. 496, 36 N. E. 475; Baker v. 
Tihhetts, 162 Mass. 468, 39 N. E. 350 ; Benett v. Wyndham, 4 De 
G. F. & J. 259. The trust fund is protected from immediate 
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Powers levy to satisfy the execution, not because of its complete im- 

V 

Massa- munity, but I'ather from technical reasons connected with 
cinisetts the legal estate of the trustee in the property. Its technical; 
pathic immunity afEords it no ultimate protection. Indeed, the law 
Hospital Qp ^jjjg point is so plain that no case can be found in the 
Massachusetts Reports expressly sanctioning the payment 
from a private trust fund of damages for a tort committed in 
the administration of the trust property, though the practice 
must be of weekly occurrence in this city of Boston. Prac- 
tically the trustee generally satisfies the judgment by a pay- 
ment directly from the trust fund, or compromises the claim 
without any judgment at all. The merely technical im- ? 
munity of a private trust fund from execution upon, a 
judgment recovered in an action of tort affords no reason for 
the real immunity of the funds of a charitable corporation 
where the technical considerations do not apply. That the 
funds of a public charity may be diverted to pay for some 
torts committed in the administration of the fund has often 
been decided. Stewart v. Harvard Oollege, 12 Allen, 58 
Bishop V. Bedford Charity, El. & El. 697, 29 L. J. Q. B. N'. S, 
53, 6 Jur. N. S. 220, 1 L. T. N. S. 214, 8 Week. Rep. 115 
Blaechi.nsJm v. Howard Mission, 56 Hun. 322, 9 N.Y. Supp 
679. See Davis v. Central Cong. Sac, 129 Mass. 367, 37 Am, 
Rep. 368 ; Gilbert v. Trinity House, L. R. 17 Q. B. Div. 795^ 
56 L. J. Q. B. N. S. 85, 35 Week. Rep. 30. If those in charge 
of a hospital unlawfully permit the escape of filth upon 
neighbouring land, or close a right of way across the premises- 
of the hospital, may not the corporation, in some cases at 
least, be sued in tort ? We thinfc thequestion answers itself. 
J f it be sought to charge a trust fund with payment for a 
tort committed by the trustee and unconnected with the trust 
property, doubtless the argument just quoted would be un- 
answerable. For example, if the trustees of the Massachu- 
setts General Hospital hold a separate fund devised for the 
support and care of the insane at Waverly, that fund cannot 'i 
be levied upon to satisfy a judgment recovered for an injury 
committed in the hospital maintained in Boston for medical 
and surgical cases, and vice versa ; but, where a charitable 
corporation is otherwise liable for a tort committed in the 
administration of its trust, we see no sufBcient reason why 
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"the trust fund may not be levied upon its satisfaction of the Powers 
■execution. "We are unable, therefore, to agree with the pro- Ma^sa- 
position which altogether iexempts a trust fund from liabi- chusetts 
lity for the torts of those concerned in its administration. pathU 

Hoipitai 
It remains to notice the case of Heriots Hospital y.Boss, 

12 Clark & F. 507, often cited in the reports of this country, 
1;hough, strangely, little noticed by the Courts of Great 
Britain. That was a suit against the ti'ustees of a public 
■charitable boarding school in their corporate capacity, for 
improper failure to admit, an applicant to the benefit of the 
«chool. Lord Cottenham said : "The question then comes to 
this, — whether, by the law of Scotland, a person who claims 
damages from those who are managers of a trust fund, in 
respect of their management of that fund, can make it liable 
in payment. It is obvious that it would-be a direct violation, 
in all cases, of the purposes of a trust, if this could be done ; 
for there is not any person who ever created a trust fund that 
provided for the payment out of it of damages to be recover- 
ed from those who had the management of the fund. No 
such provision has been made here. There is a trust, and 
there are persons intended to mange it for the benefit of those 
who are to be the objects of the charity. To give damages 
out of a trust fund would not be to apply it to those objects 
whom the author of the fund had in view, but would be to 
divert it to a completely different purpose." P. 513. 

The pursuer was seeking the benefit of the trust fund as 
-one who had been entitled thereto under the trust (though 
no longer entitled when the case was finally decided), and 
had been deprived of his rights by the trustees. In such 
■case it may be that the doctrine of the inviolability of the 
strust fund is applicable, and that one who sues because of a 
•diversion of trust funds cannot himself enforce a diversion. 
It must be admitted that the language of the opinions diliver- 
«d by the law lords is not convincing, and that much reliance 
was placed upon those dtcia in Duncan v. Findlater which 
were denied in Mersey Docks &• Harbout Board v. Gibbs. 
If the case is rested upon a doctrine that, under no cir- 
•cumstances, can a trust fund be held liable for torts committed 
in its management, it stands alone in Great Britain. 
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Ppwers In ffearns v. Waterbury Hospital, &ii GQrm.^%,il L. R. 

Massa- -A- 224, 33 Atl. 595, a case like that at bar, the defendatnt waa- 
H^i^- ^^^^ ^^^ liable!. There waw much discussion of the BnglisU 
paihic case^. In dealing wjth Mersey Dock &■ Harbour Boards. 
Hospia Qif)i)s ^-a^ similar cases, we think the court did not dia- 
tinguish clearly between public bodies and private cor- 
porations-established for public charitable purposes. The- 
exemption from liability declared in the Connecticut case 
was based upon the theory that "a charitable corporation like 
the defendant, whatever may be the principle that controls- 
its liability for corporate neglect in the performance of a cor- 
porate duty, is not liable, on grounds of public policy, for 
injuries caused by personal wrongful neglect in the perform^;; 
ance of his duty by a servant whom it has selected with 
due care ; but in such case the servant is alone responsible 
for his own wrong." P. 126, 66 Conn. p. 233, 31 L. R. A,, 
and p. 604, 33 Atl. With the principle laid down thus 
broadly, we need not agree, in order to decide this case. If a 
servant of the defendant engaged in the care of Beck Hall,, 
for example, injures a tenant by his negligence, and the act of 
negligence would render liable an ordinary landlord, it may 
well be that this defendant would be liable,as suggested byl 
the learned judge before whom the trial was had below. 

In McDofiald v. Massachusetts General Hospital it was- 
also said : "It might well be questioned whether any con- 
tract could be inferred between the plaintiff and defendant,! 
It has offered to him freely those ministratioxis which, as the 
dispenser of a public charity, it has been able to provide for 
his comfort, and he has accepted them." 

The plaintiff's action is an action of tort, and no contract"; 
as such need be proved. If a person "once actually under- 
takes and enters upon the execution of a particular work, it 
is his duty to use reasonable care in the manner of executing 
it so as not to cause any injury to third persons which may 
be the natural, consequence of his acts ; and he cannot, by 
abandoning its execution midway and leaving things in a 
.dangerous condition, exempt himself from liability to any 
person who suffers injury lay reason of his having so left 
them witho.ut. proper safeguards." Osborne v. Morgan, 130 
Mass. 102, 103, 39 Am. Rep. 437, 
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We assume that there was evidence competent to es- Powers 
tabliah a tort on the part of the nurse for which the plaintiff ^^j^- 
could recover against the nurse. We assume that there was chuselU 
evidence that the nurse was the servant of the defendant, "pM^ 
and that her tort was committed in the course of the defend- Hospital 
ant's service. If this be true, it is hard to see that the 
plaintiff need allege or prove any contract in order to recover 
against .the defendant. The first and third counts of the 
declaration allege a contract, it is true, and we are inclined 
to agree with the Supreme Court of Massachusetts that the 
contract there alleged is not proved ; but the second count 
has no such allegations, and we do not wish to dispose of this 
case upon the ground that the plaintiff has erred in pleading 
by making an allegation which she has failed to prove, but 
which she might have omitted altogether. Doubtless there 
are many torts in which a contract or undertaking by the 
defendant is a necessary element. "For mere omission a 
man. is not, generally speaking, held answerable. Not that 
the consequences or the moral gravity of an omission are 
necessarily less. One who refrains from stirring to help 
another may be, according to the circumstances, a man of 
common, though no more than common, good will and cour- 
age, a fool, a churl, a coward, or little better than a murderer. 
But unless he is under some specific duty of action, his 
omission will not in any case be either an offence or a civil 
wrong. The law does not and cannot undertake to make 
men render active service to their neighbours at all times 
when a good or a brave man would do so. Some already ex- 
isting relation of duty must be established, which relation 
..will be found in most cases, though not in all, to depend on 
a foregoing voluntary act of the party held liable. He was 
not in the first instance bound to do anything at all, but by 
some independent motion of his own he has given hostages, 
so to speak, to the law." Pollock, Torts, 4th ed. p. 389. 
But here the defendant has nioved ; it has establitihed a 
hospital, and has employed servants. If a person "once 
actually undertakes and enters upon the execution of a parti- 
cular work, it is his duty to use reasonable care in the manner 
of executing it, so as not to cause any injury to third persons 
Avhich may be the natural consequence of his acts." Osborne 
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Pojuers V. Morgan, 130 Mass. 102, 103, 39 Am. Rep. 437. 
Massa- As Sir Fredrick Pollock has said in. the sentence im- 

HomceL ™®d^^''^ly following the quotation given above : "Thus, I am 
pathlc not compelled to be a parent ; but if I am one, I must main- 
Mospt ai ^g^jj^ jjjy (3iii2(j].en. I am not compelled to employ servants ; 
but, if I do, I must answer for their conduct in the course of 
their employment." The absence of a contract made "with 
the defendant does not exempt, it from liability. If, "indeed, 
there can be shown an agreement by the plaintiff to hold the 
defendant harmless for the acts of its servants, then it follows 
that this action cannot be maintained, and we agree with the 
learned judge of the court below that this agreement arises 
by necessary implication from the relation of the parties. 
That a man is sometimes deemed to assume a risk of negli-,; 
gence, so that he cannot sue for damages caused by the*, 
negligence is familiar law. Such is the case of common em- 
ployment, and such are the cases of athletic sports and the like, 
put by Pollock on page 150 et seq. Such is the case at bar. 
One who accepts the benefit either of a public or private 
charity enters into a relation which exempts his benefactor 
from liability for the negligence of his servants in adminis- 
tering the charity ; at any rate, if the benefactor has used 
due care in selecting those servants. To paraphrase the illus- 
tration put by the learned judge before whom this case was 
tried, it would be intolerable that a good Samaritan, who 
takes to his home a wounded stranger for surgical care, should 
be held personally liable for the negligence of his servant in 
caring for that stranger. Were the heart and means of that 
Samaritan so large that he was able, not only to provide for 
one wounded man, but to establish a hospital for the care of ' 
a thousand, it would be no less intolerable that he should be 
held personally liable for the negligence of his servant in 
caring for any one of those thousand wounded men. We 
cannot perceive that the position of the defendant differs 
from the case supposed. The persons whose money has 
established this hospital are good Samaritans, perhaps giving 
less of personal devotion than did he, but, by combining 
their liberality, thus enabled to deal with suffering on a 
larger scale. If, in their dealings with their property appro- 
priated to charity, they create a nuisance by themselves or by 
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their servants, if they dig pitfalls in their grounds and the Powers 
like, there are strong - reasons for holding them liable tb ^^^„. 
outsiders, like any other individual or corporation. The chusetts 
purity of their aims may not justify their torts ; but, if a "pMAc' 
suffering man avails himself of their charity, he takes the fiospiial 
risks of malpractice, if their charitable agents have been 
carefully selected. 

"We have thus indicated the grounds upon which rests, 
in our opinion, the defendant's exemption from liability in 
this case. Though we feel constrained to differ from the 
reasoning followed by some other courts in reaching the same 
conclusion, we are not unmindful that the identity of con- 
clusion reached, though by different roads, is a strong proof 
of its correctness. Doubtless a weight of authority is more 
overwhelming if it is identical in reasoning as well as in 
, result, but identity of result is in itself no mean argument for 
its justice. 

We come now to the few cases opposed to the weight of 

authority just referred to. The most important of these is 

Qlavin v. Bhode Island Hospital, 12 R. I. 411, ;54 Am. Rep. 

■675, There the declaration alleged that, in consideration of 

the plaintiff's promise to pay reasonable compensation, the 

defendant promised to supply him with Such surgical and 

medical attention as were necessary for the care and cure of 

■Jiis injuries, but that the defendant's servants neglected pro- 

iperly to care for the plaintiff, or to supply proper surgical 

treatment to him, and "conducted" so carelessly and im- 

iproperly and unskilfully that his arm had to be amputated. 

";The declaration further alleged that the defendant, regardless 

..of the obligation incumbent upon it, neglected to provide 

'Competent officers and servants to treat the plaintiff. Upon 

the evidence,, the plaintiff's case was that he had been injured 

by the malpractice of an interne before the arrival of an 

lexperienced surgeon, who should have been summoned at 

once. There seems to have been some evidence that Ithe 

interne was carelessly selected by the defendant, though this 

(evidence is not stated in the report. The defendant was a 

.public charitable institution, like the defendant in this case. 

iThe court held that the plaintiff could recover. Chief 

.Justice Dnrfee, who delivered what appears to have been the 
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Powers opinion of the Court, first discussed Holliday v. St. Leonard^ 
M^sa- 11 C. B. N. S. 192, 30 L. J. C. P. N. S. 361, 8 Jur. N. S. 79, 4 
chusetts L. T. N. S. 406, 9 Week. Rep. 694, and showed that it had 
pathic heen overruled, and so afforded no support to McDonald v. 
Hospital Massachusetts General Hospital, which last case had been 
followed by the trial judge in Glavin-v. Rhode Island Hospital. 
He next stated that a surgeon is not ordinarily the servant of a 
hospital, though the hospital may be liable for the torts of a 
surgeon carelessly appointed by it. So far as the interne 
acted as a surgeon, the learned Chief Justice said that he also 
was not the defendant's servant, but that, in summoning or 
neglecting to summon a surgeon to treat the plaintiff, he did 
act as the dofendant's servant. The defendant was liable for 
his malpractice if he was improperly appointed, and, in any 
case, for his neglect to summon a competent surgeon. The 
learned judge then pointed out that the defendant was not a 
public or municipal corporation, and denied the doctrine of 
the inviolability of trust funds, which we have already dealt 
with. With much of the reasoning of the court we agree, and 
we do not find it necessary to dissent from the result so far as 
concerns the liability of a corporation like this defendant for 
the consequences of its negligent selection of agents and 
servants. Our difference of conclusion regarding its liability, 5 
for the torts of its properly chosen servants in the treatment 
of patients has already been shown to rest upon reasoning'; 
which was not brought to the attention of the Supreme Court 
of Rhode Island. Although the decision in Olavin v. Rhode 
Island Hospital is to-day the law in Rhode Island, so far as 
the matter is unaffacted by statute, yet it is to be noticed that 
the legislature promptly changed the law in reference to all 
institutions like the defendant. We do not deem this fact to 
have an important bearing upon the case at bar, though it 
indicates that the sense of the community is shocked by 
holding a public charitable hospital liable for a servant's 
negligence in caring for a patient. 

In Ward v. St. Vincent's Hospital, 39 App. Div. 624, 57 
N. Y. Supp. 784, the action was for a breach of an express 
contract by the defendant to furnish the plaintiff with a skil- 
ful, competent, and trained nurse. If this contract was 
proved, of course the defendant was liable for the damaga 
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Tesulting f rom its breach, and that case has no bearing upon Powen 
this. In Donaldson v. General Public Hospital, 30 N. B. 279, iifaua- 
the declaration alleged damage caused by malpractice in let- chusetti 
ting the disease of a patient's eye progress to the destruction p^hU 
of the eye. The defendant demurred, and the majority of "ospitat 
the court overruled the demurrer. One judge, in his opinion 
relied upon an express contract which, so far as can be 
learned from the report, was not alleged in the declaration. 
The physicians were considered the servants of the defendant. 
The ground of the decision appears to have been that the 
defendant could escape its liability only by maintaining 
successfully the principle supposed to be laid down by the 
dicta in Duncan v. Findlater. As those dicta had been 
denied by the highest authority, the plaintiff prevailed. 

For the reasons above given, and in spite of the cases of 
Glavin v. Rhode Island Hospital and Donaldson v. General 
Public Hospital, we are of opinion that the defendant here 
was not liable to the plaintiff, and that the .instructions given 
at the trial were correct. We are not called upon to decide 
if the defendant would have been liable upon allegation and 
proof that the nurse was incompetent, and that this incompe- 
tence was, or ought to have been, known to the defendant. 
As our conclusion agrees with that reached by the Supreme 
Court of Massachusetts, we need not consider how far we are 
bound by its decisions. 

The judgment of'fhe Circuit Court is affirmed, with 
costs. 

Petition for writ of certiorari denied October 21, 1901. 
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Saunde*^s SAUNDERS vs. SlNNIAH KANGANY. 

;^^ No. 2,686,. P. C. NUWAEA Eliya. 

Present: WOOD RenTON, Ji 

ARGUMENT: 21/ th August^ 1908. 

JUDGMENT: 31st August, 1908. 

Master and servxnt^Labour Ordinance (No. ii of\?&^),sec. n — Stale- 
nesiofproseeution^^Set off against wages —"Advances" — Ordinahee 
No. 13 o/iSSg, sec. 6 (3) — Assent to appropriation ofwages. 

The right of proseoutioa for any offence under the I/abour 
Ordinance is barred only by the lapse of 20 years from the time" 
of the commission of the offence. 

The staleness of a charge is a ground of which a court can 
take account only iu estimating the question of punishment. 

The word "advances" in sub-sec. 3 of sec. 6 of Ordinance Na 
13 of 1889 refers to advances by way of anticipated wages, andL 
not to a loan or to a debt due on a promissory note by a kan- 
gany in respect of his tundu. 

Jacob \. Vellaiden Kangani [(1S93) i N. L. R. p. 42] and 
Sinclaii' v. Ramaswami [(1893) 1 N. L. R. p. 43] followed. 

P. C. Nawalapitiya, 24,726 [Browne's Notts on the tabourOr,p 
dinance p. 51 (S. C. M. 19th September, 1898)] disapproved. 

Implied as.~ent on the part of a cooly to the appropriation of 
his wages is sufficient. 

H. J. C. Pereira for accused-appellant. 

Nb appearance for respondent. 

C; a. V. 

Judgment. 

Wood Rbnton, J. — in this case the appellant was con- 
Ticted under sec. 11 of the Labour Ordinance No. 11 of 
1865 of having deserted Marigold Estate, of which the com- 
plainant, Mr. Saunders, is Superintendent, and he was sen- 
tenced by the learned Police Magistrate to undergo one 
month's rigorous imprisonment. 

On his behalf Mr. H. J. C. Pereira took a variety of points, 
some of which are of considerable legal and general interest. 
I propose to deal with them in turn. 

In the first place, he contended that the prosecution 
-ought to have been dismissed because of its staleness. The 
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appelUiit is alleged, to have quitted the estatpon the 9th day Saunders 
of August, 1907, and although complainant was aware of his sinniah 
absence, np summons was issued under the Ordinance till Kangmx 
the 29th day of May, 1908. In support of this contention 
Mr. Pereira refewed me to a decision by Mr. Justice Lawrie 
in P. C. Nawalapitiya, 2,4,726, S. C. Ming, oi 19th September, 
1898, reported in, Browne's Notes on the Labour Ordinance at 
p. 51, in which the learned judge acquitted a labourer on 
a charge of desertion on the ground that while he had left 
his em.ployer'B services on the 28th April, 1895, the prose- 
cution against him was not instituted till March, 1898. With 
all respect I am unable to follow this decision. Sec. 444 of 
the Criminal Procedure Code provides that the right of prose- 
cution for any offences, other than that of murder or treason, 
shall be barred (in the absence of special legislative provision) 
by the lapse of twenty years, from the time of its commission. 
If the legislature propose to amend the Labour Ordinance, 
it would be, I think, an advantage for both employer and 
employed if a statutory limit for the presentation of charges 
under the Labour Ordinance were created ; but in the 
absence of any such enactment at present, I hold that the 
staleness of a charge which is presented within the period 
prescribed by the Criminal Procedure Code is a ground of 
which a court can take account only in establishing the 
quantum of punishment. I find that Wendt, J., took the 
same view in Bliss v. Sandai, P. C. Qampola, 38,416, S. C. 
Mins., 28th February, 1907.^ 

1 BUSS vs. SAND.A.I. 

No. 38,416, P. C. Gampoi,a. 

Present: Wendt, J. 

i^th February, 1907. 

Bawa for complainant-appellant. 

Judgment. 

Wendt, J.— The complainant, with the sanction of the Attorney- 
General, appeals against the acquittal of the accused, a cooly woman, 
whom he had charged with unlawfully quitting his service. The 
ground of the acquittal is that the prosecution was "stale", the 
offence having been committed on 23rd April, 1904, and the prose- 
cution entered on lath" December, 1906. The Magistrate, although 
he says that as a rule he does not issue a warrant after the lapse of 
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Saunders In the second place, Mr. Pereira urged that the evid- 

Sinniah ^^^^ showed that the appellant had been driven away 
Kangauy from the estate by the complainant himself, and in that con- 
nection he referred me to the case of P. C. Panvilla, 14,568, 
Grenier (1873 — 74) p. 85, in which Mr. Justice Stewart inter- 
preted the words "he told me to go", used by an employer to- 
wards a labourer, as a direction to quit his service. If it were 
necessary now to decide the point, I should not be prepared 
to hold that the complainant intended, or that the appellant 
understood him to intend, in the present case to terminate the 
contract of service. 

But, on the third point urged by Mr. Pereira, I think 
he is entitled to succeed. It is admitted and proved that at 

one year in prosecutions under the I^abour Ordinance, granted a 
warrant in the present instance because the prosecutor desired to 
have a decision as to when a prosecution is stale. I do not see why 
he did not take the usual course of issuing a summons, especially as 
there was no allegation that the cooly's attendance could not be 
secured on a summons. It is necessary always to refmeinber that the 
rule is that a suiunious is the regular process, and that a warrant is 
justified only in the exceptional case of its being chown that such 
summons would be ineflfectual. 

On the facts, the Mngistrate finds in favour of the prosecution, 
reserving, however, "the question of bona fides on the part of the 
accused". It is, therefore, necessary to decide whether there is any 
bar to Ihe prosecution on the ground of ''stateness"- This is not a 
statutory bar; there is nothing about it in the Labour Ordinances, 
and we have no general enactment similar to that contained in sec 
II of the Summary Jurisdiction Act, 1848, directing that in default of 
express provision in the case of a statutory ofiFence the prosecution 
shall be commenced within six calendar months. The Criminal 
Proceduie Code (sec. 444) only imposes the limitation of 20 years on 
prosecutions for all crimes and ofiFences (murder and treason excepted) 
for wliicli special provision is not made by law. It is usual in statutes 
creating off^^nces— specially offences not mala in se, such as are 
created liy the Labour Ordinance of 1865, which renders the breach 
of a contract of service criminally punishable — to prescribe a period 
within whicli prosecutions have to be commenced, and it is desirable 
that the legislature should enact some such limitation in the case of 
labour offences. No hardship to the employer would be involved, 
because such an enactment would not mean that a defaulter could 
not be punished after the prescribed time, but only that the prose- 
cution ag linst them must have been begun within that time. And 
such a liniitfition is reasonably necessary in the interests of the 
servant. The legislature, however, as I have said, has enacted no 
limitation, and unless a bar be imposed by the alleged "staleness" of 
this prosecution, it must be determined on the merits of the proof. 

The Magistrate in dealing with the question of staleness says that 
each case must depend on its own circumstances and in dismissing 
the present charge hp follows the decision of Lawrie, J., in White v. 
Meenaichy, S. C. M. 19th September, 1898, referred to in Browne's 
Notes on the Labour Ordinance, p. 51. There the prosecution was. 
entered on 30th March, 1898, for an offence laid in April, 1895 ; the 
warrant was renewed from time to time, and accused was only 
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"the time when appellant left Marigold Estate his wages for Saunders 
more that 60 days were overdtie, and that they had in fact sinniah 
been set off against the amount duo by him on the payment Kangauy 
of his tundu. I am clearly of opinion that no set ofiE of this 
description comes within the purview of sec. 6, sub-sec. 3, of 
the amending Labour Ordinance No. 13 of 1889. I entirely 
agree with Mr. Justice Withers in the case of Jacob v. 
Velaiden Kangani [(1893) 1 N. L. R. p. .42] and with 
Mr. Justice Lawrie in the case of Sinclair t. Ramasami 
Kangani [(1895) 1 N. L. R. p. 43)] that the word "advances" 
in the section that I have cited refers to advances by way of 
anticipated wages, and not to a loan or to a debt due on a 
promissory note by a kangany in respect of histundu. There 
is no evidence in the present case that the Kangany assented 

brought before the Court iu July, 1898. The evidence of the com- 
plaiiiaut shewed that she had been engaged on 2nd April, 1895, and ' 

had deserted on 25th April. After "some time" her whereabouts were 

-discovered, and she was brought back from Sinuapitiya Estate on 
two occiisions, but did not work. The Head Kangany deposed that 

-she had in that fashion been, brought back four times from Sinna- 
pitiya Estate, but had never resumed work. He stated that she had 
bolted in May,' and again in July; and for the last time "in 1895 or 
1896". Lawrie, J., found it impossible to reconcile this evidence 
with that of the Superintendent of Sinnapitiya, who stated that 

'the woman had come to his estate for the first time in March, 
1898, with a tundu from Ingestra Estate. The learned Judge pro- 
ceeded : ''There is no prescription or limitation of the time in which 

-criminal prosecutions must be brought, but it is a rule of practice and 
of justice that prosecutions must be brought and investigated as soon 
as possible after the ofiFence is committed. Stale prosecutions are 

•discouraged. A magistrate should not issue a warrant for the arrest 
of a man charged with hurt or theft, etc., three years after the 
alleged ofiFence unless there was good reason shewn to him. Here 
if the Head Kangany of Paragala can be believed, this woman 
was known to be on Sinnapitiya, and was brought back four times. 
After so much delay and after bringing her back so often it is not 
just to renew an old charge." If the learned Judge, for whose 
opinion I entertain the highest respect, intended to lay down that, 
assuming Meenachy was guilty of the offence charged, she couid not 
be convicted because the prosecution was instituted so late, I regret 
that I must differ from him. Doubtless the delay would justify the re- 
fusal of a warrant in the first instance, unless the delay were explain- 
ed, but the same objection would not apply with equal force to sum- 
mons. Doubtless also, when arriving at a verdict whether the ac- 
cused committefl the offence or not, the Court may bold that the 
evidence was so discredited by the delay that it failed to bring guilt 
home to the accused. But that is an entirely different thing froni 

-saying that a deserting labourer cannot be punished for an ofiFence oi 
which he is guilty because tne complaint was not lodged within what 
the court considers a reasonable time of the commission of the 
offence. The legislature has not thought fit to meet that, and i 
cannot say that it is the law. , j „a t\,^ 

I therefore set aside the acquittal of the accused and send the 

>case back so that the Magistrate may dispose of it according to law. 
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^auncL'rs expressly to the appropriation in question. If there had beea 

J'inniah ^^J evidence of implied assent, it would have beeti necessar/ 
'angixny for me to consider whether that ip sufficient to ju&tify an 
appropriation under the Labour Ordinance. In the case of 
Scovell M.Mootammah [(1906) 9 N. L. R, p. 83] I myself held 
that implied assent was sufficient. I understand, however,^ 
that in the later case of Ogilvy v. Garv,pe7i^, for a report of 

■' OGItVY vs. CARUPEN. 

No. 10,369, P. C. KaKdy. 

Present: Middi,eton, J. 

lo/A Septetnber, 1907. 

H. A. fayawardene for accused-appellant. 

vanLangenberg in support. 

Judgment. 

MiDDLETON, J.— This is an appeal from a conviction for deser- 
tion under sec. 2 of Ordinance 16 of 1905, for quitting service without 
leave or reasonable cause by a cooly. 

The defence set up was that he had reasonable cause to leave 
the prosecutor's service inasmuch as his wages were 60 days over- 
due. 

The defendant left the service on 3rd June, and his wages for 
March had not then been paid, but it was alleged by the complainant 
that with defendant's consent his wages for that month had been ap- 
propriated to the. part payment of a debt alleged to be due by the 
defendant to the head kaiigauy, and that bj' such agreed appropria-' 
tion his wages for March must be considered as paid. 

In the case of Scovell v. Mootammah (9 N. I,. R p. 83) my 
brotherWood Renton, J., held that the cooly who claimed reasonable 
cause for quitting service on the ground that 60 cents of her wages 
overdue and unpaid for upwards of 60 days was not justified in so 
doing inasmuch as she had impliedly assented to the ai^'justment of 
her indebtedness to the Kangany by the Superintendent's appropri- 
ating her wages to the payment of his debt, and that she accepted 
subsequent payments without demur and left the estate without mak- 
ing any claim for the balance due to her and did not come forward at 
the trial to give her version of the matter. There the appropriation 
was made in virtue of sub-sec. 3 of sec. 6 of Ordinance No. 13 of 
1889, which imperatively ordains the debit to be made. I think also 
it was clear that the defence was a mere specious one. 

Now, I have no doubt that an Indian cooly like any other human 
being not under disability may consent to bis wages or pay being 
appropriated to the payment of any debt he likes or even given away 
if he wishes. 

Under sec. 6 sub-sec. 3 of Ordinance No. 73 of 1889 the employer 
has power to debit the cooly without his consent with the amount of 
all advances of money made to him, and with the value of all goods, 
clothes or other articles supplied to 'b.\\i\ during the period of service 
for which his wages are computed and which the employer is not 
liable at law to supply at his own expense, when computing the 
amount of wages due to him for any period of service; 
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-which I am indebted to an excellent summary of the de- Saunderi. 
-cisions under the Labour Ordinance, a copy of which sinniab 
Mr. Akbar has kindly presented to me, and which I hope will ■*«t»^«>f 
see the light in a more extended and authorized form, it was 
held by Mr. Justice Middleton that proof of express consent 
in such cases was indispensible. I am not quite clear 
whether Mr. Justice Middleton intended to go so far as this, 
for in an earlier part of his judgment he says that he has m* 
doubt that an Indian coolyj not under disability, may consent 
to an appropriation of his wages in any form he pleases. If 
all that was intended to be decided in Ogilvy v. Carupen was 
that it was desirable for planters to furnish themselves with 
proof of express. consent, or that the courts should insist on 
implied consent being clearly established, I entirely agree with 
the decision. But, if it went further and enunciated the- 
doctrine that, in the absence of proof of express consent, it is 
not competent for the courts even to look at evidence 

Now ia the present ca'se I understood it was admitted that the 
debt Hgaiusl which the defendant's wages were appropriated did not 
fall under the amounts specified in sub-sec. 3 and, therefore, it could 
only he appropriated with the cooly's consent. 

It was certainly not proved that it was a debt which came within 
the terms of that sub-section. , 

, The question, I think, is whether in the present case the cooly's 
consent appears to have been so clearly obtained to this specific 
appropriation' that he cannot now deny that he was aware that his 
wages for the month of March had thereby been paid and conse- 
quently that he had no reasonable cause for quitting service without 
leave and was therefore criminally liable. 

The evidence as to the defendant's consent to this appropriation 
was that, of Mr. Ogilvy, who stated that it was the custom of the- 
estate to pay two moutlis' wages, and then take one month into ad- 
vance account. 

The coolies were asked on the 3rd August by the tea-maker and 
on the 5th and 8th April by the kanakapuUe in the presence orMji.^ 
Ogilvy, who understands Tamil, whether they wanted their pay. The 
accused, who was present, did not give in his name. Consequently 
his wages for March were taken to advance account. 

There is no evidence to shew that the defendant consented to the 
specific appropi-iation now relied on or that anything was done to 
stamp that fact as an accomplished agreement on the mind of the 
coolj' which he could not afterward deny. 

The man was not called up nor spoken to personally about the 
appropriation, nor asked if he consented, nor was he subsequently 
told that such a specific appropriation had been made and entered 
in the estate accounts. 

As a matter of fact it should not be done I think until the man's 
consent is clearly obtained. 

I think also it would be extremely dangerous to carry the 
-doctrine of implied assent to the extent demanded in this case. 
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Saunders of implied assent, I can only say with the greatest respect 

Sinniah ^'<>-^ I think that this view of the law is not only not war- 

^aw^awy ranted by the Ordinance, which has indeed nothing to do 

with the question^ but is contrary both to Roman Dutch and 

to English Law. There is, however, no evidence of implied 

assent in the present case. 

On the grounds I have stated, I set aside the conviction 
and acquit the accused. 

It seems to me, therefore, that the defendant had no sufficient 
reason to suppose that with his consent his wages had been specific- 
ally appropriated by his employer to the Head Kangany's debt. 

If he had no sufficient reason to think this, ia my opinion he 
cannot be held criminally liable for quitting service without reason- 
able cause. ' 

It may be said that he had at any rate reason to suppose that his 
wages would be and were set off against advances; but in my opinion 
nutil the man personally and indvidually was called upon and ac- 
quainted with the proposals of the Superintendent he had reason for 
saying that he did not consent to the appropriation in question 
where such consent is required. 

In my opinion in everj[ case where any appropriation of wages is 
made, either specifically with consent or as of right under sub-sec. 3 
of sec. 6, the individual cooly should as a matter of equity and fair 
dealing be made personally acquainted with the specific proposals of" 
the Superintendent and have his opportunity of assenting or 
objecting, 

Proof of his indubitable consent in a case like the present is in 
my judgment indispensible, and should be provided for accordingly. 

The defendant here was not called as a witness to give his reason, 
but I do not think the evidence given by Mr. Ogilvy required him to 
do so. 

In my opinion this conviction must be set aside aiid the defend- 
ant discharged on the ground that it is not proved that he consented 
to the specific appropriation of his wages for March, so as to pre- 
clude him from getting up the defence that he had no sufficient 
reason to believe his wages for that month were paid and therefore 
that he was entitled to quit service without leave. 

It is not necessary under the circumstances to consider the- 
question of the defendant's minority. 
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JAYAWARDENE vs. THEGIS e« aZ. /ayawar. 

dene 

No. mh, D. C. Chilaw. „J- . 

Thegts 

Present: Lawbib, J., & Browne, A. J. 

ARGUMENT: 2lst October, 1897. 

JUDGMENT: Zrd November, 1897. 

Execution of decree— Resistance— Enquiry under sec. 327 of the Civil 
Procedure Code— Onus of proving title. 

In an enquiry under sec. 327 of the Civil Procedure Code the 
burden lies on the judgment-creditor of proving his title. 

Dornhorst for plaintiff-appellant. 

Wendt for defendants-respondent. 

c. a. V. 
Judgment. 

Lawrie, J. — I take it as proved that it was on Bhetu- 
•gahawatte as described in the plaint that the Fiscal's 
Marshal was or fancied he was obstructed when he went to 
•enforce the writ of possession against Thegis and Lama Etana. 

I rather think that the District Judge was wrong when 
he held that the obstruction was by persons other than the 
judgment debtors and that they claimed in good faith, for we 
now learn from one of the so-called obstructionists that she 
really had no claim, and did what her brother told her to do, 
but it is too late to act on that view of the respondents' 
position. 

The learned District Judge laid the burden of proof on 
the defendants, relying on a decision of this Court reported 
in 2 Ceylon Law Reports, page 110. 

I said I thought the onus lay on the plaintiff. My 
brother Withers was inclined to the other opinion ; but I am 
permitted by him to say that he now holds the burden to be 
on the plaintiff. He says : "sec. 377 sub-sec. (b)|applies to the 
petition under sec. 325 before it is converted into a plaint 
under sec. 327. The obstructor has so far shewn cause by 
satisfying the judge that he is a bona fide claimant in 
possession. He has so far met the petition successfully. 
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faydwar- Then the petition is dubbed, a plaint and then there is a. 
V. summary trial without further pleadings. Possession is 
^hegts prima facie right ; therefore the decree-holder should make 
out a superior title under sec. 327 and should begin." 

So fortified by the opinion of my brother, I adhere to my 
previous opinion that in the enquiry under sec. 327 on the 
judgment-creditor lies the burden of proving his title. 

However, the District Judge laid the burden on the de^ 
fendants, and he has decided in their favour on grounds which 
seem to me untenable, although they are clearly expressed in 
a judgment of more than ordinary care and ability. 

It is to me very clear that the respondents were not in 
possession prior to the planting agreement by the plaintiff to 
Thegis. 

The learned District Judge puts great reliance on the 
evidence of Mr. Corea ; but it is I think plain that he was 
speaking of Kadurugahawatte, not of Ehetugahawatte. It. is 
admitted that the respondents worked on Kadurugahawatte, 
and it is also admitted that that is a land distinct from Ehetu- 
gahawatte. ' 

B'atohamy, the 3rd respondent, said : "At the time of my 
earliest recollections I lived in Kadurugahawatte till I went 
to Colombo with Mr. Alexander Guneratne. I came from 
Colombo two years ago. I was with Mr. Guneratne 18 
months. When I returned I went to live at Ehetugahawatte, 
as it was a land planted by my father and my elder brother 

My mother died in Colombo. She went to 

Colombo from Kadurugahawatte six or seven years ago. I 
remember the day the Fiscal's Marshall came. I did not 

resist him; only Thegis and Lama Etana Ididnot 

get any produce before going to Colombo, nor did I get any 
money in Colombo from the sale of nuts." 

The other respondents^did not give evidence. 

The husband of Lama Etana said he had been taken by 
his wife to Ehetugahawatte only two years before, and that 
before that they lived on Kadurugahawatte with his wife and 
family. 

The Police Officer of Kurukkunda said of the respond- 
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■ehts that they had been on Ehetugahawatte for the last two PieHs 

or three years. „ '; 

Kankant 

Therefore 1 feel sure that' Mr. Corea was speaking of 

Kadnrugahawatte when he spoke of the land on which the 

respondents lived with their mother. 

With this evidence before me I am of the opinion that 
the decidedly slender evidence led by the plaintiff has been 
supplemented by the evidence of the respondents, and shows 
that their claim to the land Ehetugahavratte was ill-founded. 
I would set aside ; give judgment for the plaintiff with costs. 

Browne, A. J. — I agree. The litigation appears t6 have 
been fought purely in the interest of the 1st and 2nd defend- 
ants, who carefully refrain from shewing how they can avoid 
the estoppel of the lease of October, 1893 which has four 
y fears yet to run. 



PIERIS vs. KANKANI. 
No. 13,402, P. C. Hatton. 
Present: Browne, A. J. 
15th August, 1893. 

•Giving false information to public officer — Cause of injury or annoy- 
ance — Enquiry by Police Inspector^ Penal Code, sec. j8o. 

A mere enquiry by au Inspector of Police whether an as- 
sertion is true or not would not be a cause of such injury or 
annoyance to innocent persons as sec. i8o of the Penal Code 
contemplates. 

Dornhorst for appellant. 

Wendt for respondent. 

Judgment. 

* Browne, A. J. — Granted that the information which 

-accused gave to Inspector Pieris was to his knowledge or 
belief false, complainant has to establish that the appellant 
intended thereby to cause, or knew it likely that he would 
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Pieris thereby cause, the Inspector to use his lawful power to the 
^a«/6a«j injury or annoyance of someone. 

I have looked in vain through the complaint, charge, evid^ 
ence, and finding to discover any particularization of what was 
the lawful power which the Inspector did use or could have 
used to such injury and annoyance. The offences of forgery 
and abetment thereof not being cognizable, no arrest therefor 
could be made without warrant, and I hardly consider that 
liiere enquiry whether an assertion is true or not would be a 
cause of such injury or annoyance to innocent persons as the 
section contemplates. But there is no direct evidence what- 
ever of any such intent — no request that the Inspector would 
do or not do anything — go to the estate, arrest, or institute, a 
criminal proceeding. The intent I believe to have been that, 
stated by the accused himself — ^to lay the foundation for a 
future repudiation of the transaction, and not that any action 
should be taken by the Inspector of Police thereon. 
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WALLIAMMA e^ aZ. vs. MUTTU NAD AN. U^alli- 

atnma 

NO. 7,218, D. C, NEGOMBO. ^-^^ 

Present: Wbndt, J., & Gebnibe, A. J. 

1th October, 1908. 

.Action under sec. 247 of the Civil Procedure Code— Execution of mort- 
gage decree— Claim by purchaser— Subsequent action by decree- 
holder— Joinder of mortgagor as party defendant— Civil Procedure 
»* Code, sec. 640. 

The plaintiffs having recovered judgment against their 
debtor in a mortgage action, together with their mortgage decree, 
issued a writ of execution and seized the mortgaged land, where- 
upon the defendant in this action claimed the laud by virtue of a 
conveyance from the mortgagor. The claim was upheld, and the 
plaintiffs brought the present action, in which they alleged that 
the amount of their mortgage debt was still unpaid, and prayed 
that the land be declared liable to be sold under the mortgage 
decree. 

Held: That the plaintiffs' prayer was an incorrect form of 
prayer. 

Sleina Lebbe v. Banda [(1898) i A. C. R. p. 72] followed. 

The Courts have always displayed a readiness to regard such 
an action as an hypothecary action and to give the plaintiff relief 
by declaring that if the defendant does not elect to pay the 
mortgage debt the land should be sold to realise it- 

Also : That in such an action it was not necessary to add 
the mortgagor as a party defendant, since the mortgagees had 
already complied with sec. 640 of the Civil Procedure Code by 
obtaining a decree against the mortgagor. 

de Soysa for appellant. 

No appearance for respondent. 

Judgment. 

Wbndt, J. — I think this appeal must succeed. The facts 
•out of which it arises are as follows : — The appellants having 
recovered judgment against their debtor Nadan on a mortgage 
dated 5th November,, 1901, together with the usual mortgage 
■decree, issued a writ of execution and seized the mortgaged 
land. Whereupon the present defendant claimed the land by 
virtue of a conveyance from the mortgagor dated 12th January, 
1906, which we are informed was anterior to the mortgage 
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action. The claim , was necessarily upheld because the- 
present defendant was not bound by the decree. The plain- 
tiff thereupon brought the present action in which he alleged -j 
that the amount of the debt was due and was secured upon 
the property and prayed that the land be declared liable to be ; 
sold under the mortgage decree. That prayer, as pointed out 
by Bonser, C. J., in the case of Slema Lebhe v. Banda, Appeal 
Court Reports p. 72, was an incorrect form of prayer, for the 
reason I have already mentioned, that the decree did not bind 
the present defendant. The Courts, however, have always disr' 
played a readiness to regard such an action as an hypothecary 
action, and to give the plaintiff relief, by declaring that if the 
defendant did not elect to pay the mortgage debt the land 
should be sold' to realise it. The learned District Judge ex- 
pressed his willingness to take the same- course here, but' he 
thought that it was necessary that the constitution of the 
action should be amended by adding the mortgagor as party 
defendant. There I think he was wrong. He was perhaps 
thinking of the enactment in sec. 640 of the Civil Procedure 
Code to the effect that "every mortgagee or a person entitled 
to bring any action on the realization of the money secured 
on a mortgage shall sue the mortgagor as defendant whether- 
he is or is not in the prossession of the property mortgaged". 
That enactment does not in my opinion mean that both the 
mortgagor and his successor in the title to the land should be 
party to one and the same action. It only means that the 
mortgagor has to be given the opportunity of contesting the-- 
existence of the debt ard the liability of the land for it. The 
mortgagees have already complied with sec. 640' by obtaining! 
a decree against the mortgagor which completely barred him,:' 
and it does not appear in what way the present defendant' 
will be embarrassed in establishing defences open to him by the 
absence of the mortgagor from this action. IJhe order 
appealed against is therefore set aside so far as it directs the 
addition of the mortgagor as defendant, and casts the plaintiff 
in the costs of the action up to date. . The plaintiff will hav y. 
his costs of the hearing in the Court below and of this appeaL 



Grenibr, a. J. — I agree. 
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PERERA Ts. AWISTLAMY ef al. 

No. 3,621, D. C, Kalutara. 

Present: Wbndt & Wood Rbnton, JJ. 

Argument : sist September, 1908. 

Judgment : seth September, 1908. 

Evidence — Admittance of evidence after close of case— Documents ten- 
dered in evidence — Production— Civil Procedure Code, sees. 111-114, 

Where a judge, after both sides had closed their respective 
cases, proceeded to give the defendant's proctor au opportunity of 
explaining a deed, called for, for his own information, certain 
other deeds and permitted the plaintiff's proctor to file an ad- 
ditional list of documents, 

Held: That such proceedings were irregular. 

Also: -That except under special circumstances, the judge 
should refuse to record anything regarding a document unless it 
is produced and tendered so that it can be marked and received 
in evidence in the manner directed by sec. 154 of the Civil Pro- 
cedure Code. 

If for sufficient reason documents are not ready to be ten- 
dered in the regular way when their contents are first spoken to, 
the special leave of the Court should be obtained for their subse- 
quent production. 

Bawa for defendants-appellant. 

H. J. G. Pereira for plaintiff-respondent. 

Judgment. 
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Wendt, J. — 1 agree to the dismissal of the appeal. 

I desire specially to associate myself with "what my 
learned brother has said as to the irregularities connected 
with the production and tender of the documentary evidence. 
The trial concluded on 21st February, 1908, and the learned 
District Judge reserved judgment until 28th February. Al- 
though the record at the close of plaintiff's case is 
"documents put in", the plaintiff's list of documents (p. 70) 
is dated 25th February. These are the copy tax receipts. 
If for sufficient reason they were not ready to be tender- 
ed in the regular way when their contents were first 
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Perera spoken to, the special leave Of the Court should have been 
Amis- obtained for their subsequent production. Except under 
hamy special circumstances, the judge should refuse to record any- 
thing regarding a document unless it is-produced and tendered 
so that it can be marked and received in evidence in the 
manner directed by sec. 154 of the Civil Procedure Code. 

I also agree with every word m,y learned brother has 
said as to the irregularity, in the circumstances disclosed in 
this case, of pennHting first one party and "then the other to 
supplement Ws case by t!he production of additional evidence. 

Wood Renton, J.— This is a suit for the partition of a 
land called Kalippewatte situated at Kalutara. The respond- 
ent ailleges that, it was originally owned by Panis Silva, 
Telanis Silva, and Gunaris Silva, by virtue of a deed ,(P1) 
dated 23rd July, 1875, each in the proportion of an undivided 
1/3 share. Panis married Nonohami arid had issue (i) the 1st 
defeiidaBft, who married the 2nd, (ii) Missi Nona, mother of 
tte 3rd and 4th defendants, and (iii) William. William 
•transferred his share by deed (P9) of 2nd September, 1902, 
iio John Wickramanayaka, who in turn, by deed (P5) of 13th 
Petarnary, 1903, transferred it to the fith deffendant. The res- 
pondent admits that the share of Telenis vested in Ms widow, 
the 5th defendant, and her children, the 6th to 10th defendants. 
The 5th to 10th defendants alone appeal. Gunaris was twice 
married — (1) to Gunarishami, whose daughter Agneshami and 
her husband Mois Sinno sold 1/6 and 1/24 shares to the res- 
pondent by deed (P2) of 19th November, 1906 ; (2) to Nono- 
hami, whose daughter Dona Ana Hami and her husband sold 
another l/24th share to the respondent by deed (P3) of 19th 
November, 1906. Gunaris died, and his widow Nonohami 
■contracted a second marriage with Siman Silva, the 12th 
defendant ; and they by deed (P4) of 24th November, 1906, 
•sold a l/12th share to the respondejit, who claimed therefore 
the whole of Gunaris' l/3rd share. The appellants — the widow 
and children of Telanis — allege that the land in question was 
originally the property of one Hapan Andris Silva. His two 
sons Telanis and Saisohamy divided his whole estate by 
agreement between them, Telanis taking the land in 
Kalutara, including Kalippewatte, in consideration of his re- 
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linquishing in favour of Laisohamy all his interest in the Pereya 
lands m Morogalla. The appellants, therefore, as the widow .1,., 
and children of Telanis, claim the entirety of Kalippe- hamy 
watte. Two issues were framed— (i) was the land the pro- 
perty of Gunaris, Telanis, and Panis; or was it exclusively 
the property of Telanis' father Andris ? (ii) At the date of 
the transfers in the respondent's favour had his grantors ob- 
tained a prescriptive title to what they purported to transfer ? 
Evidence was adduced on both sides, and ultimately the 
learned District Judge decreed a partition in terms of the 
plaint, casting the appellants in costs consequent on their 
opposition. The grounds of this decision may, I think, 
be fairly summarised thus :— The respondent's deed (PI) of 
23rd July, 1875, shows that at the date of its execution the 
^ land Kalippewatte had been cut up into divided portions. It 
refers back to a deed of 13th October, 1840— of which the 
respondent has put a copy in evidence (P8), and by which 
Don Moises Appuhamy, claiming by right of maternal inherit- 
ance presumably — for the point is not clear — under a 
partition deed— no longer available— of 25th February, 1819— 
transferred an undivided share to Don Miguel Silva. In 
D. C, Kalutara, No. 26,731, a mortgage decree was entered in 
1873 on a bond of 1868 against the heirs of Miguel Silva de- 
claring this very land bound and executable. The deed of 
23rd July, 1875, was executed by Miguel Silva's heirs for the 
purpose of settling the amount due on the decree, and the 
share, of which it djsposed, was a divided share. These facts, 
says the learned Judge, in effect are inconsistent with the 
claim of Hapan Andris Silva to the entirety of Kalippewatte. 
The respondent's case is further strengthened by the produc- 
tion of assessment receipts (P6 & P7) in the name of Panis 
Silva by the fact that in 1903 the 6th defendant-appellant,. 
Telanis'' son, acknowledged the title of Panis' children by pur- 
chasing William's share on the deed P5 (13th February, 
1903) — a deed referring in the attestion clause to another 
deed in regard to a different land executed on the same way, in 
the 6th defendant-appellant's house with the privity of all 
the appellants, and referred back to again in the attestation 
clause to that deed. As against their strong claim of docu- 
mentary title, corroborated also by some evidence of posses- 
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Perera tjion, the evidence of continuous occupation of the hoube on 
Awis- *^® l^'o.di in dispute by Telanis caniiot prevail. 
hamy The irregalar manner in which the proceedings were 

conducted in the Court below renders it difficult to do justice 
to the parties in their case. In defiance of the express pro- 
visions of the Civil Procedure Code (sees. 111-114) as to the 
mode in which documentary evidence is to be proved^ or 
admitted and indentified, the Judge merely makes the follow- 
ing journal entry at the close of the respondent's case: — 
"Documents put in"^without a word to indicate what docu- 
ments are referred to. In spite of the express condemnation 
of the practice by the Court in S. C, No. 292, D. C, Kalutara, 
No. 2,911 (S. C. Mima., -1th June, 1907)' — a condemnation en- 

1 SEGO LEBBE vs. SUIvTAN MARIKA.R et al. 

No. 2,911, D. C.i Gai,i,e. 
Present: Wood Renton, J., & Grenier, A.J. 

^th June, 1907. 

Elliott for appellant. 

Bawa for respondeut. 

Judgment. 

Wood Renton, J. — I am clearly of opiuion that the decree ap- 
pealed against in this case cannot stand. The action was one for eject- 
ment and damages against an alleged overholding tenant. I do not 
find, on the pleadings, any admission of the respondent's title. On 
the contrary, paragraph 6 of the answer directly challenges it. Un- 
der these circumstances it was for tTie respondent to prove the genu- 
ineness of the lease on which he relied; and the further issue could 
then arise as to whether AvisaUmma, one of the first set of added de- 
fendant-appellants, had acquired a title by prescription to the 2/4th 
sharesofthelandin question which had belonged to Sultan and Abdul 
Rahiman. At the trial, however, the appellants began. It does not 
appear from the record that they objected to the burden of proof be- 
ing cast upon them. I do not think, therefore, that they can rely upon 
any such objection now, or that no evidence in favour of the genuine- 
ness of the lease was addressed, inasmuch its execution was directly 
sworn to by the respondent whom they called as their first witness. 
The duplicate and protocol of the lease were also produced by the 
clerkof the I<and Registrar, to whose custody they had been sent, the 
former in due course, and the latter after the death of the notary. 
It is clear, however, from the judgment that the first of the defend- 
ant-appellants had impugned the genuineness of the lease at the 
time when the issue on that point was framed; and stroiig and prac- 
tically uncontradicted evidence of prescriptive possession was put 
forward on their behalf. For the respondent no evidence except 
that of the clerk of the I<and Registrar, to whom I have already re- 
ferred, was called. Th.e proceedings were closed on loth October, 
and an entry was made on the record : "Judgment reserved till 17th 
instant." The learned District Judge was dissatisfied, however, with 
•the evidence as to the genuineness of the lease, and accordingly, on 
31st October, he permitted the respondent to call additional wit- 
nesses on this point, in spite of the: objection of the appellants' 
prpctor. It would seem indeed (see p. 88 of the record) as if, prior 
to the 31st October, the Judge had been in communication— no 
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■dorsed by Middleton, J., in 96, C. R., Colombo, No. 3,304, 
<S. 0. Mins., 17th September, 1907)^— tbe learned Judge, after 
both, sides had closed their respective cases, proceeded to give 

■doubt with bolh sides— on the subject, for an additional list of wit- 
nesses for the respondent was fil6d on the 22nd. Bven if matters 
had gone no further, it is clear to my mind that the present appeal 
must have succeeded. A judge has no right in any civil action to 
Say in effect to a plaintiff after the proceedings have been formally 
'-closed: "You have not made out your case, but will give you a 
fresh chance of doing so." The case oi Fernando v.Johanis [(1892) i 
S. C. R. 262) is direct lulhority on this point; and there is nothing to 
*: weaken it in the decision of Bonser, C. J., and Moncreiff, J., in Hen- 
-drick Kure v. Saibu Mankar [{1900) 4 N. L. R. p- 148] in which the 
> right of the Court after judgment reserved to call ex mero motu an 
■ independent witness to satisfy itself on some incidental point, such 
as the amount of a valuation, was properly asserted. But in the pre- 
sent case a still farther touch of grotesqueness was imported to the 
proceedings if the uncontradicted allegations in the petition of ap- 
peal may be relied upon. It is staled that after the respondent 
closed his case for the second time the appellants' proctor pointed, 
outto the Court that no proof had been given of the lessee's signature, 
and that the learned Judge then allowed a witness— whose name by 
the way does not appear in the respondent's additional list— to be 
examined or the subject. It is impossible that the judgment in his 
favour which, after this gradual elaboration of his case in the bauds 
•of the Court the respondent obtained, can stand. I attach no im- 
portance under the circumstances to thatfact that Sultan Marikur did 
not come forward in these irregular proceedings to deny on oath the 
gennineness of the lease. Regard being had to the original view 
taken by the Court of the respondent's case, the appellants were en- 
titled to immediate judgment. I do not think that a new trial 
should be ordered: The action was instituted so far back as 30th 
March, 1900. It was abated for want of any further steps being 
taken on the 2nd November, 1901, but was restored in 1904, and it 
was only in 1906, on a notice issued at che appellants' instance calling 
on the respondent to appear and state -whether he proposed to go on 
with the case, tliat it ultimately came before the District Court, i 
would set aside the decree appealed against and declare that the ap- 
pellants have obtained a title by prescription to 2/4 shares oi^ the 
property in question which they. claim. The appellants must have 
all costs here and below. I desire to call the attention of the learned 
Judge to the fact that he has made no formal entry as to his ruling on 
the objection of the appellants' proctor to the admission of further 
evidence on 31st March, 1906. It is obviously desirable that entries 
of such rulings should "in every case be made The Ji^dgment and 
decree appealed against is set aside as regards the 2/4 claimed by the 
appellants. The respondent's right to the -other 1/4 stands. The 
respondent must pay all the appellants' costs here and below. 

GrENIER, a. J.— I entirely agree. 

2 FERNANDO vs. PBRERA et al. 

No. 3,304, C. R., Colombo. 

Present: Middleton, J. 

ilth September., icprj. 

Bawa (with E. W. Perera) for defendant-appellants. 

B. F. de Silva for plaintiff-respondent. 

Judgment. 
Middleton, J.-This was an action to establish a cart-way over 
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Perera the appellant's prpctor an opportunity of explaining the, deed, 
of transfer (P5), dated 13th Febrwary, 1903, of William's share- 
by John Wickramaratne to the 6th defendant-appellant, and,, 
if necessary, "of examining the vendee".. He further called 
for his own information for one deed recited in P5, another 
recited in PI, and permitted the respondent's proctor to 
file an additional list of documents, containing the deeds 
P8, P9 and PIO, to which he refers in his judgmet. So far as- 
I can make out from the record, both P5 and the as^ 
sessment receipts (P6 & P7) were put in en Moc at the close of 
the respondent's cas^. Speaking for myself, I desire to say, 
that proceedings of this description are worse than irregular.. 
They are positively unjust to both sides. They directly tend 
to encourage appeals from the learned judge's decisions, and 
makes the task of the Appeal Court, in endeavouring to arrive- 
at a sound conclusion, needlessly laborious. 

In the present case, however, I am with some hesitation- 
of opinion that the appeal should be dismissed. If the. evid- 
ence on which the learned District Judge relied, and which 
I have already summarised, may fairly be taken account of,.; 
it is undoubtedly sufficient to support his decision. I think 

that the appellants were not taken unaware hj, and that they ' 

1 

the defendants' land, and seeking to obtain the removal of certaiu 
cocoanut trees so planted by the side of the rosd or cart-way that in 
growing they -will inevitably obstruct the plaintiff's right of passage. 

The Commissioner of Re (guests gave judgment for the plaintiff; j 
and, notwithstanding the unsatisfactory character of the plaintiff's } 
previous evidence about the road, I am inclined to think that if the ' 
documentary evidence subsequently admitted on which the plaintiff 
relied had been properly proved before the Court, the Commissioner of '■ 
Requests might have been right in deciding in the plaintiff's favour.;^ 
Without that evidence properly proved the plaintiff's case is a weak 
one. The first objection taken was that this was a guia timet actional 
which plaintiff ought not to be permitted to maintain. '% 

To this I am not prepared to accede. [i 

The defendant has dug holes to plant his trees, and these holes-'.j 
apparently already improperly narrow the cart-road claimed by the 
plaintiff, and the result must be that in the ordinary course of nature- J 
the trees in growing will increase in girth and size and have a fur- J 
ther tetidency to obstruct the road. A 

I tliink there is sufficient evidence here of a present interference "J 
with the plaintiffs rights, if such exist, to enable bim to maintain 
this action. « 

The plaintiff's rights, if they existiat all, existed at the time of theti 
planting, and the defendant has done an act which is the commence-:^ 
ment of an inevitable interference with them in the ordinary coursfr ' 
of nature by planting the trees in question. 

It is objected also that, the plaintiff has been dilatory in bringing- 
this action and that there was no use. since igoi by the plaintiff. 
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muBt be held to have acquiesced in the admission even of the 
evidence which was legally exceptionable. The respondent 
jn his evidence (Record p. 2.5) distinctly called their atten- 
tion 'to the fact that efiEorts had been made to get the as- 
sessment receipts. His witnesses, John William Perera 
(Record p. 38) and Hendrik Perera (Record p. 39), alleged 
in terms that receipts had been given to Panis. The 
Sth defendant-appellant traversed this allegation stating 
(Record pp. 53 & 55) that Telenis paid the rates, and that 
^he herself held all the assessment receipts — none of which 
however she produced. No objection appears to have been 
taken by the respondent's proctor either to the admission of 
these receipts or to the sufficiency of their identification 
with the land and with Panis. The additional list of docu- 
ments filed 'by the respondent's proctor, after the close of the 
'case was duly notified to, and bears the signature of the 
proctor for the appellants, who himself took advantage of the 
re-opening of the proceeding by the learned District Judge 
to file the plaint in the partition case D. 0., Kalntara, No. 3,519 
— (which Mr. Bawa made a faint a:ttempt on the argument of 
the appeal to induce us to regard as laying the foundation for 
a plea of res judicata against the respondent), and ap- 

' , This no doubt is to a general extent twie, but it is not sufficient 
to establish the loss of the servitude by non-user if it once existed. 

The proceedings of the Commissioner after he had reserved 
Jngdment in allowing further documentary evidence to go before 
him without proper proof of it cannot be suppiorted under sec. 134 of 
the Civil Procedure Code; and the facts appear to be almost on all 
"forms -with the action of the District Judge in 292, D. C, Kalutara, 
No. 9,211 (S. C. Min., June 4, 1907) where the judgment was set aside 
on the ground that the respondents had been allowed by the Judge 
to elaborate their case afttr they had in fact closed it, and no new 
-trial was allowed, but judgment giVen for the appellants. 

Here the surveys attached to the deed P6 were not properly 
proved, nor was it proved that the deed P6 referred to the defendants' 
i'land, nor do I think it can be absolutely iufetred that defendants' 
■advocate admitted that it did. 

In my opinion such proceedings are, as the present ought to be, 
idiscouraged by making those responsible for them suffer in costs. 
?This may induce parties to see that their cases are properly proved at 
the proper time, and that the judge is not importuned to allow sup- 
felementary proof after their case is closed, which in my opinion he 
■^bught to be strong enough to refuse unless it may be to inform h*m- 
belf of some matter of value or of similar character as was allowed m 
^endrick Kure v. Saibu Marikar (4 N. L. R. p. 148)- . ,^ ^. 

On the vvhole I shall not dismiss the plaintiff's action altogether, 
but order that a new trial do take place and that the plaintiff do pay 
tTie defendant's costs of the old trial and of this appeal. These costs 
Tto be paid before the new trial is allowed. 
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Perera parently addressed the Court again before judgment was. 
delivered. 



James 



On the grounds I have indicated 1 would dismiss the ap- 
peal with costs. 



PERERA vs. JAMES, 

No. 1,550, D. C, Ratnapura. 

Present: Hutchinson, C. J., & Wbndt, J. 

26th November, 1908. 

Summons, service of— Translation of suminons in defendants language- 
— Application to set aside decree — Order to pay into Court amount' 
of claim, before being allowed to defend^Civil Procedure Code, sees.. 
. 55. 86, 87, 704, 707 & 710. 

^ If a defendant, after the decree was made in his absence, ap- 
plies for an order to set it aside on the ground that no transla- 
tion in his language of the summons was served on him, gene- i 
rally the decree ought to be set aside. 

Where it is not shewn that the defendant did not understand 
what tlie claim against him was, or who the plaintiff was, and! 
and that he was prejudiced by the irregularity in the service ofi 
summons, the Court has full power under sec. 707 of the Civil] 
Procedure Code to impose the condition that the defendant ij 
should pay into Court or give security to the amouut of the, 
claim before being allowed to defend the action. 

Jinim (-with him Wqidsworth) for appellant. 

Samaraiflckrcinc for respondent. 

Judgment. 

Hutchinson, C. J.— The plaintiff sued on the promis-j 
sory note made by the defendant adopting the summary proJ 
cedure under chap. liii. The defendant did not appear, and 
the decree v?as entered for the plaintiff on the 8th July, 1908.| 
On .^rd A ugust the defendant applied to have the decree set- 
aside, and that he might be allowed to answer and defen(^ 
In his affadavit in support of the application he says that 
when the summons was served on him he did not answer be- 
cause he believed that the note sued upon was made ia 
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favour of Mustafa Lebbe by him and the plaintiff jointly. 'Pere^a 
and that he had no reason to believe that the note was made j^;^,, 
m favour of the plaintiff. He did not state that he did not 
know who the plaintiff was, and he did not ^suggest that he 
did not know what he was being sued for. At the hearing 
before the District Court his proctor raised a new point in 
argument, viz., that the summons had not been duly served 
because there was no translation of it in the defendant's 
language— Sinhalese— as required by sec. 55 ; and the plain- 
tiff's counsel admitted that no translations were served. The 
District Judge said he was quite satisfied that the defendant 
knew who was suing and who was being sued ; but he set 
aside the decree and gave leave to the defendant to appear 
and defend on condition of his giving security for the 
amount of the plaintiff's claim. He said nothing as to 
whether he thought that the defence set up in the defend- 
ant's affidavit was sustainable or was made in good faith or 
not. It is very desirable to insist on the provisions of sec. 55 
as to the service of a translation of the summons in the de- 
Jendant's language being complied with ; and if the defend- 
ant after the decree was made in his absence applied for an 
order to set it aside on the ground that no translation was 
served on him, generally I should say that the decree ought 
to be set aside ; and in such a case if the procedure was un- 
der chap, liii., the Court would then consider under sec. 704 
.whether or not the defendant should be required to pay into 
Court or give security for the amount of the claim as a con- 
dition of being allowed to defend. But in the present case 
that was not the ground on which the defendant applied to 
have the decree set aside, and he did not swear that he did 
not understand what the claim against him was, or who the 
plaintiff was ; and it is not shewn that he was prejudiced by 
the irregularity in the service of summons. In such a case 
I think the Court had full power under sec. 707 to impose the 
terms which it has imposed as a condition of the defendant 
;, being allowed to appear and defend, and I do not think the 
condition imposed was unreasonable. I should therefore dis- 
miss the appeal with costs. 

Wendt, J. — I am of the same opinion. During the 
argument the question occurred to me whether the non- 
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service or irregular service of the summons was a "special 
circumstance" under sec. 707, or "whether in view of the pro- 
visions of sec. 710 we ought not to invoke the provisions 
of sees. 86 and 87. I do not however think it necessary to 
decide that point. The consideration which my lord has 
pointed out justified the District Judge in deciding as he did 
in exercising the discretion vested in him under sec. 707. 
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DUREYAe^aL vs. SIRIPINA. Dureya 

No. 18,805, D. C, KANDY. Siripina 

Present: Wendt, J., & GRENIEK, A. J. 

29th Septmnhar, 1908. 

Issue-Objection to framing- Right of Court to frame issue not pleaded 
tn answer— Appeal. 

Where an objection was taken to the framing of au issue on 
the ground that it was not pleaded in the answer,— 

Held: That the objection was Ijad, 

Also: Where from the statement of counsel the Court 
is satisfied that a bona fide issue exists between the parties, that is 
ample material for franiiug the issue. 

The answer, if necessary, uiight be amended so as to bring it 
into accord with the issues framed. 

A party should appeal from the refusal to frame an issue 
only when such is what may be called a radical issue in the case, 

E. W. Jayatuardene for appellant. 

vanLatujeaherg {Baiiu with him) for respondent. 

JUDGMBKT. 

Wendt, J. — This is an appeal against the District 
Judge's order made at the trial framing an issue which was 
not raised in the answer. As appears from the petition of ap- 
peal, the issue was framed at the suggestion of the defendant's 

: counsel. The learned Acting District Judge has recorded 

Ahat the plaintiffs' proctor objected to the framing of that 
issue on the ground that it was not pleaded in the answer. On 

; the face of it that is a bad objection, as is clear upon a perusal 
of sec. 146 of the Civil Procedure Code. • "Where from the state- 
ment of counsel the Court is satisfied that a bona fide issue exists 

-between the parties, thatis ample material for framing the issue. 
As this Court has often pointed out, the answer, if necessary, 
might be amended so as to bring it into accord with the 
issues framed. If the-party objecting satisfies the Court that 
the issue takes him by surprise, the Court has the fullest 
power to prevent any prejudice to his rights by granting him 
an opportunity of m.eeting the new points raised. In the 
present case I think we ought not to interfere with the Dis- 
Vol. IV., Pant IX. 



126 THE APPEAL COURT REPORTS. 

Ukku trict Judge's discretion, and the appeal will be dismissed with. 
^ costs. The costs in the Court below will remain in the 
Rakaatte District Judge's discretion. I cannot refrain from adding 
that in my opinion plaintiff ought not to have appealed 
against the order in question. No doubt there have been 
decisions of this Court recognising the right of the party ob- 
jecting to what I may call a radical issue ia the case to ap- 
peal against the settling of it ; but this was not such an issue : 
the onus upon it lay entirely on defendant, and it would have 
been open to the appellant to advance his present contention 
when he appealed against the final judgment if it happened 
to be adverse to him. 

Geenibb, a. J. — I agree. 



UKKU MENIKA vs. RATWATTE. 

No. 14,388, D. C, Kandy. 

Present: WbjSTDT & Wood Renton, JJ. 

Argument : isth Septemler, 1908. 

JUDGMENT: SBih September, 1908. 

Fiscal' s surveyor — Obstruction by third party — Summary powers of the 
Courl— Sees. 286, ^25 & 377 (b),Civi, Procedure Code— Public servant. 

Under sec. 325 of the Civil Procedure Code a judge has the 
power to bring before the Court by an interlocutory order under 
sec. 377, {b) any person, even though he is not a party to the exe- 
cution proceedings, who is obstructing the Fiscal's surveyor. 

Sec. 286 of the Code gives power to a Court to make an order 
requiring a person to desist from obstructing or opposing a 
Fiscal's survej'or. 

A Fiscal's surveyor is an oflScer of the Fiscal within the 
meaning of sec. 325 of the Civil Procedure Code, as well as a 
"public servant for the purposes of the Penal Code"- 

vanLangenherg for appellant. 

Baiua for substituted plaintiff-respondent. 

c. a. V. 
Judgment. 

Wood Rbnton, J.— On 26th March, 1901, Arnolis 
Fernando obtained judgment on a mortgage bond in District 



THE APPEAL COURT REPORTS. 12T 

Court, Kandy, No. 14 388, against Wilfred Abeyaratne Rat- Ukkn 
watte for the sum of Rb. 3847-32 with interest and costs, ^^f"" 
The decree ordered, in default of payment, the sale of the RaiwaUe- 
mortgaged property including the. debtor's interest in "the 
house situate below the Trincomalie Street, in Eandy, bear- 
ing assessment No. 197". The judgment debt was not paid 
and the first issue of a writ of execution against the debtor's 
property seems to have been unproductive. On 22nd July 
1905, the writ was re-issued, and a sale of certain property by 
the Fiscal realized a sum of Rs. 23. On 14th August, 1906, the 
present respondent, as executrix of Arnolis Fernando, was 
substituted as plaintiflE on the record, "Writ of execution for 
the entire balance of the judgment debt remaining unpaid 
was re-issued on 22nd November, 1906, and property, in- 
cluding "the house and premises No. 197, bearing present 
assessment No. 196, situate at Trincomalie Street in the town 
of Kandy", was sold. The sale of the above property was duly 
confirmed, and the Fiscal was ordered to prepare a deed of 
transfer in favour of the substituted plaintiff -respondent. In 
attempting to survey the premises abovementioned — which 
were described in the order confirming the sale as "No. 197, 
bearing present assessment No. 196" — for the purposes of 
preparing the diagram or map required by sec. 286 of the 
Civil Procedure Code, to be attached to Fiscal's conveyance, 
the Fiscal's surveyor was obstructed by the appellant, who 
alleged that the premises in question belonged to him and that 
they had been wrongly sold under the writ. The decree he 
said in effect authorised the sale of house No. 197. The Fiscal 
has sold house No. 196. On the motion of the substituted 
plaintiff-respondent in the District Court notice was issued 
to the appellant to appear and show cause why the surveyor 
should not be authorised to make the survey without further 
obstruction. On the return to the notice the learned District 
Judge, after hearing parties' proctors, made an order requiring 
the appellant to desist from obstructing or opposing the Fiscal's 
surveyor. Against that order the present appeal is brought. 
I think that the learned District Judge was right. There is 
no direct authority upon the point. The case of Deputy 
Fiscal of Kalutara v. Babahamy [(1902) 3 Br. 90] is refer- 
red to in the petiti on of appeal. But Mr. vanLangenberg, if my 
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Ukku memory and notes of the argument are correct, did not cite 
Menika .^ j^^^^ ^^ appeal ; and in any event it has in my opinion no 
Rahvaiie real bearing on the issue before us. It was a prosecution 
under sec. 183 of the Penal Code. The surveyor was resisted 
in attempting to enter on land which the Deputy Fiscal 
had ordered him to survey. But no proof was offered that 
the Fi seal's orders were lawful, no copy of the writ was 
produced; and Middleton, J., held accordingly that no 
offence under sec. 183 had been committed. In the pre- 
sent case it is not suggested that the order confirm- 
ing the sale does not refer to the very premises of which 
the survey has been attempted. The point made by the ap- 
pellant is that the premises named in that order are not those 
authorised to be sold under the decree. . But, as the learned 
District Jude rightly says, chat issue can be tried hereafter. 
Its existence does not justify the appellant in obstructing the 
Fiscal in carrying out, through his surveyor, the duty 
of making a survey which is, in express terms, imposed upon 
him by sec. 286 of the Civil Procedure Code. In my opinion 
the order appealed against can be supiported under that section 
itself. It provides that the surveyor charged with the duty 
of making the statutory survey "shall be an officer of the 
Fiscal within the meaning of sec. 325", as well as a "public 
servant for the purpose of the Penal Code". The latter por 
tion of this provision clearly makes obstruction offered to the 
Fiscal's surveyor a criminal offence. I think that the re- 
ference to sec. 325 of the Civil Procedure Code in the 
former portion of it enables the Com-t to apply the provisions 
of sec. 325 by analogy to bring before it by an interlocutory 
order under sec. 377(b) any person, even although he is not a 
party to the execution proceedings, who is obstructing the 
Fiscal's surveyor, and to deal with him, as the learned 
District Judge has dealt with the appellant in the present 
•case. 

I would dismiss the appeal with costs. 

Wbndt, J. — I am of the same opinion. The order made 
in no way prejudices the appellant, while it enables the 
Fiscal to carry out the mandate of the Court. 
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In the matter of the Insolvency op GAFFOOR. in the 

No. 1,548, D. C. (Inty.), Kandy. "mltsof 

Present: Wendt, J., & Grenibr, A. J. Ga^oo,- 
Argument : o5ih Septeiaher, 1908. 

Judgment : S9th Septnnhrr, wos. 

Insolvency-Proceedings ivhen adjudication is disputed by insolvent- 
Where petition oJ petitioning-creditor mentions no act of insolvency 
- Consequent dismissal of petition- Affidavit supporting pelition. 

When an ex parte adiudication has been obtained after com- 
pliance with the legal requisites, and the alleged bauU.upt dis- 
putes the adjudication, the petitioning creditor must begin and 
prove the legal requisites to a valid adjudication or such of them 
as were disputed, notwithstanding that the insolvent is required 
to "show cause" against his adjudication. When the creditor 
has closed his case the bankrupt's witnesses would be heard. 
The Court has, however, the discretioii of allowing the petition- 
ing creditor to adduce further evidence at any stage of the pro- 
ceedings, if further evidence is deemed necessary. 

Where, however, the petition of adjudication does not even 
state a sufficient act of bankruptcy, a Court is not wrong in dis- 
missing the petition. 

The affidavit supporting a petition of adjudication should 
categorically repeat the material allegations of the petition, and 
not merely depose in general terms to the contents of the peti- 
tion being true, although that is the form recognized by the 
Ordinance itself. 

H. J, C. Pereh'H for petitioning creditor-appellant. 

vanLangenherg for alleged insolvent-respondent. 

c. a. V. 
Judgment. 

Wendt, J.— This is an appeal against the order of the 
learned Acting District Judge annulling the adjudicatior of the 
respondent as an insolvent. The adjudication was obtained 
e.r parte on the appellant's petition, and a duplicate of the 
order was as usual directed to be served on the alleged insolv- 
ent with the view to his showing cause. On the day, fixed 
for that purpose his proctor submitted that the materials be- 
fore the Court were insufficient to support any adjudication. 
The appellant was cross-examined and re-examined upon his 
petition, and his counsel thereupon moved for leave to supply 
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In the the defects pointed out by the other side. This the Court re- 

')ftllH£f of 

ihe Insol- fused, and dismissed the petition with costs. The proper form. 
iienry of of order would have been to annul the adjudication. The 
learned Judge recorded his opinion that no act of bankruptcy- 
was disclosed in the petition, and it was hardly contested 
that he was right. Appellant, however, contended that he 
should have been given leave to enter upon proof by his 
witnesses de novo, and the case of 7?^ Clay (1851), 1 Fon- 
blanque's Bankruptcy Cases 212, was referred to. It was there 
ruled — and the ruling ought generally to be adopted in 
Ceylon — that when the alleged bankrupt appeared to dispute 
the adjudication, the petitioning-creditor must begin and 
prove the legal requisites to a valid adjudication, or such of 
them as were disputed, notwithstanding that by sec. 104 of the 
Bankruptcy Act of 1849 (corresponding to our sec. 30) tLe 
alleged insolvent was required to "show cause" against his 
adjudication. "When the creditor had closed his case the 
bankrupt's witnesses would be heard, and the Court reserved 
to itself the discretion of allowing the petitioning-creditor to 
adduce further evidence at any subsequent stage of the pro- 
ceedings, if further evidence was deemed necessary. 

That would be the procedure where the ex parte adjudi- 
cation had been obtained after compliance with the legal re- 
quisites. Where, however, as in this instance, the petition 
did not even state a sufficient act of bankruptcy, I cannot 
hold that the Court was wrong in dismissing the petition. 
Certainly, I should say the Court had a discretion to permit 
iihe defects to be cured, but considering the slipshod and 
unskilful way in which the appellant's papers were drawn 
up, the Court was fully justified in refusing to exercise that 
discretion in appellant's favour. 

I agree with the District Judge as to the desirability 
that the affidavit supporting a petition for adjudication 
should categorically repeat the material allegations of the 
petition — as is done in practice in the ordinary civil side of 
the Court — and not merely depose in general terms to the con- 
tents of the petition being true, although that is the form 
recognized by the Ordinance itself. 

I think the appeal should be dismissed with costs. 

Grenibe, a. J. — I agree. 
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JALALDEEN vs. THE COLOMBO MUNICIPAL Ja/a/dee,, 

COUNCIL. Jf- 

The 

. _ Colombo 

(Leave to Appeal.) Munici- 

pal 

No. 9,088, C. R., Colombo. CouncU 

Present: Wood Renton, J. 

Argument : 25th Sfptenihcr, 1008. 

Judgment : 29th Septemher, 1908. 

Assessment— Proceedings for reduct on - Court of Requests— Lea^e to 
appeal— Ordinance No. 7 of 1887, sec. ^— Ordinance No. 5 of 1867 
sec. i— Civil Procedure Code, sees. 5 & S— Courts of Requests Ordi- 
nance {No. 12 0/1895), sec. 13(1). 

Proceedings to have an assessment reduced are an actjon 
■within the meaning of sec. 5 of the Civil Procedure Code, and the 
right of appeal given in such cases by sec. 141 of Ordinance No. 7 
of 1887, and sec. i of Ordinance No. 5 of 1867, has been impliedly 
repealed by sec. 13(1) of Ordinance No. 12 of 1895. 

The Supreme Court should not allow itself to be carried 
away by any consideration of public policy, and should not relax 
the salutary provisions of sec. 13 of the Courts of Requests Ordi- 
nance in all cases of assessment. 

It is essential that full effect should be given both to the 
spirit and letter of sec. 13 of the Ordinance, and leave to appeal 
should be refused, unless it appears on the face of the record 
itself that there is ground for anticipating that the appeal would 
be successful. 

This was a proceeding against the Colombo Municipal 
Council for the reduction of an assessment, and the Commis- 
sioner of Requests (M. S. Pinto, Esq.) decided in favour of 
the plaintiff. The Commissioner refused leave to appeal on 
the facts, and the defendant Council applied to the Supreme 
Court for buch leave. 

F. J. de Saram for applicant :— The decision in the case 
of Bell V. The Municipal Council (4 A. C. R. p. 27), which the 
learned Commissioner follows, is vsrong in principle. The pro- 
ceedings for the revision of an assessment constitute a summary 
enquiry by the Court (sec. 141 of the Ordinance No. 7 of 1887, 
and sec. 1 of the Ordinance No. 5 of 1867),- and not an action 
under the Ordinances No. 2 of 1889 and No. 12 of 1895. 
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Jalaldeen The right of appeal to the Supreme Court from the 

The findings at the inquiry is expressly given, and has not been 

Colombo repealed, and the order refusing leave to appeal on questions 

pal of fact on the footing that this is an action is wrong. If this 

Council i^Q j^jj agtjon, the question touches the expenditure of public 

funds, and rules regarding leave to appeal should be less 

strictly applied. 

c. a. V. 
Judgment. 

Wood Rbntoiv, J. — In this case the Municipal Council 
of Colombo apply for leave to api^eal against the decision of 
the Commissioner of Requests, upholding an objection on the 
part of a ratepayer praying for a reduction of the assessment 
by the Council of the premises No. 21, Dam Street, from 
Rs. 10,056 to Rs. 900. 

It was stated by Mr. F. J. de Saram, who appeared for 
the applicant, that the case was a test one, and that the fate 
of some fifteen similar applications depended on its result. I 
have, therefore, considered the arguments which he urged 
before me as carefully as I can, and I shall now deal with 
them in detail. 

Mr. de Saram supported his application substantially on 
two grounds. He contended, in the first place, and the learn- 
ed Commissioner of Requests would have been prepared if 
the matter had been res integra to adopt his contention, that 
t;here was, in such cases as the present, an appeal as of right 
in virtue of the combined provisions of sec. 141 of the Muni- 
cipal Councils Ordinance 1887, and sec. 1 of the Ordinance 
No. 5 of 1867 ; and in the second place that, even if there 
was no appeal as of right, the case was one in which the 
learned Commissioner of Requests should have granted leave 
i;o appeal, as he has undoubtedly the power to do, under sec. 
13(1) of the Courts of Requests Ordinance (No. 12 of 1895) on 
the facts. 

Sec. 141 of the Municipal Councils Ordinance provides 
that it is lawful for any person who is aggrieved by the assess- 
ment or non-assessment or any rateable property to object 
to an appeal against such assessment or non-assessment in 
the manner provided by Ordinance No. 5 of 1867. Sec. 1 of 
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"the latter Ordinance gives jurisdiction in such cases to th.Q Jalaldeen 
Court of Requests where the amount of the rate on the annual x^^ 
value of the rated property does not exceed £ 10 (i.e. Rs. 100), Colombo 
and it expressly provides that the decision of the Court of pal 
Requests in regard to any objection brought before it under Conncil 
aec. 1 shall be subject to appeal to the Supreme Court. In 
the present case the rate on the assessed property is less than 
Rs. 100, and it falls therefore within the jurisdiction of the 
Court of Requests. 

I have, therefore, to consider whether the right of appeal 
conferred by the section whose provisions I have summarised 
is still in force. 

It is clear that these provisions remain unaffected by any 
express repeal either in the Civil Procedure Code or in the 
Courts of Requests Ordinance ; but the question before me is, 
whether they have not been repealed by implication in so 
far as the right to appeal to the Supreme Court is concerned. 

Sec. 13(1) of the Courts of Requests Ordinance provides 
that there shall be no appeal from any final judgment or any 
order having the effect of a final judgment pronounced by 
the Commissioner of any Court of Requests in any action for 
debt, damage, or "demand", unless upon a matter of law, or 
with leave of the Commissioner, or of the Supreme Court, a 
contingency which is provided for in sub-sec. 2. 

The very point that I have now to decide was considered 
by Lawrie, J., in the case of Bell v. The Colombo Municipal 
Council [(1901) 4 Appeal Court Reports, p. 27]. In that case 
it was held by Lawrie, J., that the proceeding to have an 
assessment reduced is an action within the meaning of sec. .5 
of the Civil Procedure Code, inasmuch as it is a proceeding 
for the prevention or redress of a wrong, and that, therefore, 
-the right of appeal conferrea by sec. 141 of the Municipal 
Councils Ordinance of 1887, in conjunction with sec. 1 of the 
Ordinance No. 5 of 1867, had been impliedly taken away. 

I think that this decision is sound. Even if such a pro- 
ceeding as we have here did not fall within the range of sec. 5 
of the Civil Procedure Code, which I think it does, it would 
come under the definition of an action in sec. 6, as including 
"every application to a Court for relief or remedy obtainable 
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Jalaldeen through the exercise of the Court's power or authority". I 
xiie see no reason furthermore for joutting any restriction on the 

Colombo scope of the word "demand" in sec. 13(1) of the Courts of 
"pal^' Requests Ordinance. It is not now a term of art either under- 

Council QTjj. joQa,! law or under modern English procedure. It was a 
term of art in the time of Coke, and he uses it as being the 
most comprehensive word under which any form of claim 
could be put forward (Co. Litt. 291 V). 

For these reasons I think that Mr. de Saram's applica- 
tion must fail on the point of law which he has taken. I 
proceed now to say a few words in regard to the facts. 

It was contended by Mr. de Saram in this part of his. 
argument that questions of assessment raise issues of public 
policy, and that the Supreme Court should, for that reason, be 
prepared to accord to applications for leave to appeal in cases 
where either an aggrieved ratepayer or an aggrieved assess- 
ing local authority was concerned a more favourable con- 
sideration than would be meted out to an ordinary litigant in 
granting leave to impeach the decision of a Court of first 
instance on mere issues of fact. I am unable to accept this, 
view. It was said by an old English judge so far back as 
1831 (see Birliarchnn v. Mellish, 2 Bingham p. 229) that, 
"public policy is a very unruly horse, and that when once you 
get astride of it you- never know where it will carry you". 
I am quite clear that the Supreme Court should not allow 
itself to be carried away by any considerations of public 
policy, whose unruly propensities have been so quaintly de- 
fined by Burrough, J ., in the case which I have cited, to the 
length of relaxing the salutary provisions of sec. 13 of the 
Courts of Requests Ordinance in all cases of assessment. 

I do not see that such cases, where they turn solely on 
questions of fact, present issues of any more difScult a 
character than those which come before us on applications 
for leave to appeal every day. I think it is essential that we 
should give full effect both to the letter and to the spirit of 
sec. 13 of the Ordinance, and refuse leave to appeal unless it 
appears on the face of the record itself that there is good 
ground for anticipating that the appeal would be successful.. 
I see no such grounds in the present case. 



thipillai 
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It is obvious indeed that there are arguments which can Kulatim- 
be pressed against the decision of the learned Commissioner ; -^v"' 
TD,ut it is clear tfeat the learned Commissioner has carefully Sapapa- 
weighed the whole facts and every contention that was put 
before him in argument. He has, in one instance at least, 
verified his conclusion on the fact by personal inspection of 
the premises. 

I refuse leave to appeal, and I do so with all the greater 
confidence because there is already an appeal in this very case 
on a question of law which will afliord the applicants full 
redress if the Commissioner's view of the facts has been in 
any way affected by an inaccurate interpretation of the legal 
principle of assessment. 



KULATUNGAM vs. SAPAPATHIPILLAI et al. 

No. 2,956, D. C, Batticaloa. 

Present: Wbndt, J., & Grenibr, A. J. 

Argument : 1st & 2nd October, 1908. 

JUDGMENT: 6th October, 1908. 

Sire— Destruction of house hired— Oaws of proving unavoidable 
accident. 

In an action against a- tenant for destruction of a house 
hired by fire, — 

Held: That the onus of proving that the destruction was 
occasioned by unavoidable accident lay on the defendant. 

GrSniER, J. :— The question of onus is one which should be 
determined, not by any hard or fast rule, but according to the 
circumstances of each particular case. 

Bawct for plaintiff -appellant. 

vanLangenberg {Balasingham with him) for res- 
pondents. 

Judgment. 

Wbndt, J.— The plaintifiE seeks to recover damages for 
*he destruction of his house by fire while in the occupation of 
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Kiilalun- the defendants, his tenants. There was no direct evidence as- 

^^_'" to the origin of the fire. "What appears to be the truth," 

Sapapa- gays the District Judge, "is that a little .girl (how little 
thiiytllcii •/ *-■ 

I cannot say, as the child has not been produced), a sister of 

the 1st defendant, was carrying some fire about for some 

reason or other, and the wind blew a spark on to the roof or 

the fence near the roof and set fire to it." 

The issues framed were as follows : — 

1. Whether the 2nd defendant acted carelessly and 
negligently and without. taking due and proper care and pre- 
caution as to let the fire of the kitchen burn down the house ? 

2. What are the damages ■' 

The plaintiff began in the Court below ; but it was argu- 
ed before us that the imus of exculpating themselves by 
'showing that the fire was due to un voidable accident lay 
upon the defendants. The question of onua was an im- 
portant one, because I think it is clear from the learned 
District Judge's judgment that if in his view the burden of 
proof had lain upon defendant's shou.lders he would not have 
found in their favour as he has done. See in particular the 
passages beginning : "If it had been shown that the fire was 
caused by neglect," "There is nothing to shew 2nd defendant 
was aware." The incidence of the onun in a'case of destruc- 
tion by fire appears to have been the subject of contro- 
versy among the old jurists. Grotius (Introduction Bk. 3. 
Ch. 19. sec. 11, Maasdorp 395) citing the Digest (Bk. 19. 2. 9.3) 
lays the burden on the lessee to prove unavoidable accident. 
In the analogous case of the contract of pledge the same 
learned author says that the loss of the pledge by fire or rob- 
bery is considered as due to negligence unless the defendant 
proves the contrary (Bk. 3. 8. 1, and compare Vander Kees- 
sel. Thesis 540). Voet (Bk. 9. 2. 20, Sampson p. 325) takes the 
opposite view on the ground that the onxhs lies by the general 
rule on the plaintiff, and that negligence, like fraud, will not 
be presumed. His reasoning is not without force ; but in the 
conflict of authority I am disposed to follow the ruling of 
Withers, J., who in the case of Edstian Pillay v. Gabriel 
[(1892) 1 S. C. R. p. 264] held that the omis lay upon the de- 
fendant to prove that the destruction of the property hired 
by him was occasioned by unvoidable accident. 
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The defendanta' evidence is that the 1st defendant (the Knlatim. 
huaband) was out of the house at the time of the fire, and ■^^'" 
that the 2nd defendant (his wife) was lying down ill after her Sap'apa- 
recent confinement. The little girl mentioned by the District ^^^^^""^ 
Judge was one of two sisters of the 1st defendant, who were 
apparently regular inmates of his house. 1st defendant was 
eaid to have stated in the presence of the Vidane that his 
sister was cooking in a shed, and the fire spread from the 
hearth to the roof. The 2nd defendant is said to have stated 
that the children had taken fire from the fire-place in the 
shed, and they had accidentally fired the shed. The 1st de- 
fendant denied that his sisters cooked at all : the servants did it 
for them, and no cooking was done in the shed, but in the 
kitchen. The 2nd defendant was not called as a witness. 

Upon the evidence 1 am of opinion that the defendants 
have not exculpated themselves by proving that the fire was 
due to unavoidable accident. The decree appealed from must 
therefore be reversed, and plaintifi: will have the costs of 
appeal and the costs in the Court below. Unless counsel 
can agree upon the amount of damage so as to avoid further 
expense, the case must go back for the assessment of damages 
in the District Court. 

Upon delivery of the judgment counsel agreed to Rs. 200, 
and plaintiff will have judgment accordingly with posts in 
both Courts. 

Grbniee,, J. — I was inclined to think at the argument 
of this appeal that the onus lay on the plaintiff, as he had 
distinctly averred that : "The 2nd defendant acted so care- 
lessly and negligently and without taking due and proper 
care and precaution that the fire in a kitchen put up by the 
■defendants without the authority of the plaintiff caught the 
roof thereof, burnt and destroyed and otherwise damaged the 
whole dwelling house." The plaintiff apparently took the 
onus on himself, but it was clearly impossible for him in 
the circumstances to prove how the fire originated. All he 
knew was that there was a fire which destroyed that roof of 
his building which he had hired to the defendant. Mr. Bawa, 
for the appellant, relied upon an admission made by the 1st 
defendant to the plaintiff in the presence of the Vidane, that 
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Kulatun- his sister was cooking in a shed which the defendants had 

V. constructed near the house attached to the verandah, and 

-Sapapa- ^he fire had spread from the hearth to the roof. As the 1st 
ihipilMt -^ , ii • , 

defendant was admittedly not in the house at the time the 

fire occurred, he was evidently saying what was told him on 
his return by the other inmates of the house, presumably his. 
wife and sister. The District Judge has, more as a matter of 
surmise than as an actual finding on the evidence, stated 
that he believes the truth to be that a little girl, 1st res- 
pondent's sister, was carrying some fire about for some 
reason or other and the wind blew a spark on to the roof 
or the fence near the roof and set fire to it. The origin 
of the fire was necessarily, therefore, unascertainable upon 
the evidence adduced in the Court below. The fire hav- 
ing, however, occurred, the onus .was I think on the de- 
fendant to account for it, whether it was accidental or the 
work of an incendiary, if they desired to exculpate them- 
selves. They are bound to take care of the property hired in 
the same way as the owners would have taken care of it. As 
I understand the Roman Dutch Law and the authorities 
cited to us by counsel, and referred to by my brother in his 
judgment, the question of onus is one which should be deter- 
mined, not by any hard or fast rule, but according to the 
circumstances of each particular case. This I think is alsQ 
in accordance with sound reason and common sense. In my 
opinion the onus in this case clearly lay on the defendants to 
account for the fire and the consequent destruction of plain- 
tiff's property in such a way that no legal liability should 
attach to them. They have not discharged that onus, and I 
agree to the order proposed by my brother. 
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CORNELIA vs. SAMODIS. Cornelia 

V. 

(In Reuision.) Samodis 

No. 22,212, D. C, Matara. 

Present: Wood Renton, J. 

9th Sejth'mher, 1908. 

Maintenance— IVarmtU— Power of imprisonment— Warrant for more 
than one month's arrears— Legality-Sec. 9 of Ordinance No iq of 
1889, ^ ■ 

Under the Maintenauce Ordinance a magistrate has power 
to order imprisonment only in respect of what remains unpaid 
after the warrant has been executed. 

There is nothing in sec. 9 of the Ordinance preventing a 
magistrate from issuing one warrant for the recovery of more 
than one month's arrears of maintenance. 

Tlie Solicitor-General in support of application. 

Judgment. 

"Wood Renton, J.— In this case the Police Magistrate 
of Matara has made an order requiring the respondent to give 
certified bail in the amount of Rs. 200, to pay Rs. 50 arrears of 
maintenance for ten months, at the rate of Rs. 5 a month, or in 
default of such agreement within one month to undergo 
rigorous imprisonment for 15 days for each month. 

The Attorney-General contends that this order is bad in 
law, and asks that the proceedings be quashed in revision on 
the grounds, first, that it is incompetent for a magistrate under 
sec. 9 of the Maintenance Ordinance No. 19 of 1889 to pass a 
sentence of imprisonment except for the amount remaining 
due after the warrant for the levy has been executed, and, in 
the second place, that sec. 9 only authorises the issue of a war- 
rant for a single month's arrears of maintenance. 

It is quite clear that on the first ground the proceedings 
must be quashed. It has been held by the High Court in 
India under the corresponding section (sec. 488, sub-sec. 3) of 
the Indian Criminal Procedure Code that a magistrate must 
be satisfied that the execution of the warrant has proved in- 
■effective before he passes sentence of imprisonment (see 
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Cornelia Prinsep, Code of Criminal Procedure p. 478). In my opinion^ 
Samodis on the construction of sec. 9 of our Ordinance this inter- 
pretation of the law is clearly right. It is only in respect of 
■what remains unpaid after the warrant has been executed 
that the magistrate has any power to order imprisonment. I, 
therefore, quash the proceedings in revision. But at the same 
time I think it right to say that I do not agree with the con- 
tention of the learned Solicitoi'-General that there is anything 
in sec. 9 of the Maintenance Ordinance to prevent a magistrate 
from issuing one warrant for the recovery of more than one 
month's arrears of maintenance. Sec. 9 merely provides that 
when a month's maintenance is in arrears the Court may 
issue a warrant for its recovery. It does not in terms prohibit 
the issue of a single warrant for the recovery of more than 
one month's arrears, and as a matter of convenience I think 
that it is desireable that there should be power to issue such a 
warrant. I am struck by the fact that form 3 in the schedule to 
the Ordinance which sec. 18 directs to be used contemplates 
in its recital the recovery of maintenance for more than one 
month ; and I find that the view of the law I am now taking 
is supported by a High Court ruling in India — see 6 Madras 
High Court Reports Appendix pp. xxii. & xxiii. It is true 
that a contrary view was taken by Mr. -Justice Hill and Mr. 
Justice Stevens in the case Bhilcu Khan v. Zahindii (1897) 
Indian Law Reports, 25 Cal. p. 291. I prefer to- follow the 
earlier decision. 
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GOONEWARDENE vs. BABUN. Goone- 

wardeue 
No. 25,994, P. C, Matara. „ \ 

Present : Wood Renton, J. 

24th, August, 1908. 

Charge—Framing— Requisites— Ciiminal Procedure Code (Ordinance 
, No. 15 of i«98), sec. 187 (i), also sees. I4S(5), 187 ( ;), & 188 (i). 

Where hh accuser! person is not brought upon a summons or 
wannnt, it is the dntv of a Police Magistrate to (rHUie a charge 
agdinst the accused in compliance with sec. 187(1) of the Crimi- 
nal Proci dure Code. 

Such a charge must be embodied in wtiting. 

The entry "charge explained from report" is not a sufficient 
compliance: with the provision in that section. 

A. St. V. Jayawardene for appellant. 

Judgment. 

Wood Renton, J.— In this case the accubed-appellant 
has been convicted in the Police Court of Matara, under sec. 
394 of the Penal Code, of having dishonestly received certain 
property, and he has been oentenced to one month's rigorous 
imprisonment. Two points were taken before me in support 
of the appeal. In the first place, the proceedings were said 
to be irregular, inasmuch as no charge had been framed 
against the accused -within the meaning of sec. 187 (1) of the 
Criminal Procedure Code ; and in the second place, it was 
argued that in any event the Court was in error in taking the 
statement nude by the accused as an unqualified admission 
of guilt, viader sec. 188(1). I have come to the conclusion 
that the first point must prevail. I have not thought it 
necessary to hear Mr. A. St. V. Jayawardene on the second. 
It would appear from the record that the case was launched 
on a written report in terms of sec. 148 (b) of the Criminal 
Procedure Code by the Station House Officer of Demodera. 
There is nothing to shew under what circumstances the ac- 
cused appeared before the Court ; but I am disposed to think 
that he must have been brought up by the Station . House 
Officer along with his report ; and in any case, there is no 
evidence that he was so brought under a summons or a war- 
Vol. IV , Part X. 
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Goqne- rant. It was, therefore, the duty of the Police Magistrate, in 
V. compliance with sec. 187 (1) of the Code, to have framed a 

Babun charge against the accused. It is not expressly provided in 
the Code that such a charge must be embodied in writing; 
but I think that that requirement does follow from the pro- 
vision in sec. 187 (3), that the magistrate shall read the charge 
to the accused. In the present casethe record contains only 
the following entry : "Charge explained from report", an! 
after that comes the statement which the Court treated as an 
unqualified admission of guilt. It was held by JBrowne, A. J., 
in the case of JImtdia v. Fmnuido [(1900) 4 N. L. R. p. 104] 
that an entry of this character was insufficient, and that any 
irregularity in the proceedings under sec. 187 should be held to 
be fatal to a conviction. I entirely agree with that decision, 
and in particular I adopt the view of Mr. Justice Browne, that 
a charge framed under sec. 187.(1) should be in writing. I 
think that this results not only from the requirement in sub- 
sec. 3 that it should be read to the accused, but also from the 
proviso to sec. 187, which in cases coming under sec. 148 (b) 
permits a written report to be read to the accused as a 
"charge"', if the offence is not punishable with more than 
three months' imprisonment or a fine of Rs. 50. The effect 
of that proviso clearly is to exclude by implication the fram- 
ing of a charge in the manner which has been adopted 
in the present case, where the offence alleged'is punishable, as 
offences under sec. 394 of the Penal Code are punishable, with 
a heavier sentence or fine that which it Contemplates.- 

I set aside the conviction, and send the case back to be 
proceeded with in due course of law. 
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IN THE MATTER OP THE APPLICATION OF CERTAIN Galle 

Residents of Ward No. 5, of the Municipality, op ^S^f 
Galle, for the insertion op their names in the list ""' 
op voters for the aforesaid Ward. 

(Galle Voters' Case.) 

Present: Wood Renton, J. 

ARGUMENT: S7th October, 1908. 

JUDGMENT: 31st October, 1908. 

Jurisdichon- Supreme Court -Municipal Councils' Ordinance (No. 7 of 
1887), sees. 15, 16 & /\,i~Trienniel isl of voters—Application for 
insertion of iiames on— Refusal by Chairman— Right to appeal. 

The Supreme Court lias no jurisdictioti to revise the orders 
of the Chairman of a Municipnlity made under sec. 42 of the 
Municipal Councils' Ordinance, No. 7 of 1887. 

This -was an appeal against the decision of the Chairman 
of the Municipality of Galle refusing to insert the names of 
certain residents in Ward No. 5 of the Municipality of Galle 
in the list of qualified voters for that Ward. 

H. H. BarthnlomeufiZ for appell ints : — Sec. 42 of the 
Municipal Councils Ordinance provides for an application to 
the Chairman for the insertion or erasure of a name fr'om the 
triennial list of voters "in accordance vyith the provisions 
contained in sees. 15 and 16". The latter sections give aright 
of appeal to the Supreme Court. Sees. 15, 16, and 42 must be 
read as a whole, and the effect of the reference back to the 
sees. 15 and 16 in sec. 42 is to create an appellate jurisdiction 
in the Supreme Court in cases falling under sec. 42. If it is 
contended for the respondents that sec. 42 gives a right of 
appeal to the Police Magistrate, it is submitted that in order 
to find such a right of appeal we must fall back on the provi- 
sions of sec. 15 and 16, and those sections have been amended 
so as to substitute the jurisdiction of the Supreme Court for 
that of the Police Magistrate. The words "if needs be" in 
sec. 42 are intended to give a concurrent jurisdiction to the 
Magistrate when the Chairman is absent or unwilling to act. 
They Gannot be said to refer to an appeal. Sec. 42 by itself 
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Galle would be insufficient to create a right of appeal ; and conse- 
Case quently without the reference back to sees. 15 and 16 there 
would be no appeal from an order of the Chairman refusing 
a voter to the franchise. 

W. S. de Saram, CO., foi- the Chairman, was not called 
upon. 

c. a. V. 

.TUDGMENT. 

Wood Rbjston, J. — In the present cabe 1 am invited on 
behalf of a number of voters in Ward No. 5 of the Munici- 
pality of Galle to revise certain orders by the Chairman made 
under sec. 42 of the Municipal Councils' Ordinance 1887 
(No. 7 of 1887) refusing to insert their names in the triennial 
list of voters which has been prepared with a view to the 
ensuing Municipal elections. 

At the very threshold of the case I am with faced 
the question whether under the law, as it now stands, the 
Supreme Court has any jurisdiction to entertain such an ap- 
plication at all. I am indebted to jMr. Bartholomeusz for 
having put clearly and forcibly before the Court all that can 
be urged in favour of an affirmative answer to this question ; 
but I have come to the conclusion that it must be answered 
in the negative, and I propose to state the grounds of my de- 
cision as clearly and as briefly as I can. 

Sees. 13 and following ol: the Mun-cipal Coansilfi' Ordi- 
nance provide machinery for the settlement and publication 
of the lists of persons who are respectively entitled to be 
elected and vote on the original constitution of a Municipa- 
lity. As they stood in the unamended Ordinanee of 1887, 
sees. 15 to 18 enable any voter (I am confining myself to the 
particular class of case now before me) who was dissatisfied 
with the omission of his nanie from the original list to apply 
in writing, within seven days from the date of publication of 
the notice of its completion, to the Chairman or. Govern- 
ment Agent, .whoever shall have prepared the list in question, 
to have his name inserted in such list, and, in the event of his 
application being refused, he had the right to apply to a 
Magistrate — a term defined in sec. 3 of the Ordinance as the 
"Police Magistrate having jurisdiction within the Municipality" 
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—for an order for its insertion. The Ordinance went on to Galle . 
provide for a summary inquiry by the Magistrate into the ^cSe' 
merits of the application, and empowered him after such in- 
quiry to make such order as to the insertion or omission of the 
name of the applicant and as to the payment of the costs of 
the inquiry as he thought just ; and it further provided that 
such order "if it directs the insertion of any name in such list" 
shall be "forthwith complied with" by the Chairman or the 
Government Agent, as the case may be. 

Sec. 42- of the original Ordinance dealt with a different 
state of things. It related to the new lists of voters, which, 
under sec. 41, the Chairman is directed to prepare with a viewto 
the triennial election in the month of September of every third 
year ; and it provided that any person claiming to be qualified 
to vote, whose name had been omitted from such lists, may, 
"in accordance with the provisions contained in sees. 15 and 16, 
apply to the Chairman to insert any such name, and, if need 
be, to a Magistrate for an order of insertion ; and every order, 
made by such Magistrate on any such application directing 
the insertion of any name in the said list, shall be forthwith 
complied with by the Chairman". 

It was conceded, if I understood aright, by Mr. Bar- 
tholomeusz, in one part of his argument, that the effect of the 
reference back,in sec. 42, to the provisions of sees. 15 and 16 was 
to confer on the Magistrate an appellate jurisdiction in regard 
to the decision of the Chairman under the first of the three sec- 
tions, which I have- j ust named. He contended, however, that 
sees. 15, 16, and 42 must be read as a whole. That sec. 42 is the 
accessory of sees. 15 and 16, and that, bu.t for the existence of 
the latter sections, and the incorporation of their provisions 
in sec. 42, there would be no right of appeal under that 
section from the Chairman to the Police Magistrate. I will 
take this argument as it stands and proceed to consider its 
legal effect on the changes which have been made in the 
Municipal Councils' Ordinance of 1887 by -Ordinance No. 1 of 
1896. This case has come before me on circuit, and I have 
unfortunately been unable to obtain access in Tangalle to 
the Volume of Ordinances for the year 1896, in which Ordi- 
nance No. 1 of that year must have been textually published. 
It is true that the Ordinance has been scheduled, in part of 
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Galle that of 1887, at pp. 346 to 354 of the second volume of the re- 
Case "^ised Edition of the Legislative enactments of the Colony. But 
in the reprint there given the very sections which are of im- 
portance here are not reproduced. At the same time through 
the whole argument before me this morning it has been 
assumed that the effect of Ordinance No. 1 of 1896 on the 
material sections in the Ordinance of 1887 has been correctly 
set out in the amended text of that Ordinance itself ; and as 
it is necessary that this case should be disposed of today, ia 
view of the provisions of sec. 43, I decide it on that basis. 

Prior to the enactment of the Ordinance No. 9 of 1896 I 
take it that there were two independent rights of appeal 
created by and existing under the Ordinance of 1887. 

In the first place, there was the right of appeal in con- 
nection with the omission of names from the list of voters in 
a newly constituted -Municipality. In the second place, there 
was the right of appeal under sec. 42 as regard the omission of 
names from the new lists, for whose preparation provision was 
made under sec. 41. In each of these cases the right of appeal 
was to the Police Magistrate. But there was a difference be- 
tween the two sets of provisions in regard to what I may call 
the Court of first instance. In cases coming under sees. 15 and 
16, it was competent for the dissatisfied voter to apply either to 
the Chairman or the Government Agent, whereas, in cases 
coming under sec. 42, provision was made for applications for 
the insertion of names being presented to the Chairman 
alone. If I had had to construe the provisions of sees. 15 and 
16, on the one hand, and sec. 42, on the other, in their 
original form, 1 should have been disposed' to hold that 
they create entirely independent rights of appeal, and that 
express interference of the legislature with one of those 
rights could have no effect by implication upon the other. It 
may be true, as Mr. Bartholomeusz argued with so much force, 
that in order to find the right of appeal to the Magistrate 
under sec. 42, you h.ave to fall back on the provisions of sees. 
15 and 16 ; although, I am not sure that the language of the 
last clause in sec. 42 which directs a Chairman, in terms 
closely following the M'ords used in sec. 17, to comply 
forthwith with any order for the insertion of a name, which the 
Police Magistrate may have made, taken in conjunction with 
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■very (Viflfrent language used by the legislature, for example, Galh 
in th^' amendment, by sec. S of Ordinance No. 2(j of IS'.NJ of ^^c"st 
sec. i;!0 of the Ordinance of 1887, when it intended to create 
powecs of a concurrent character— would not be Hufflcient of 
itself to create an independent right of appeal. But, h(;wever 
that may be, it ia clear to my mind that when once a right of 
appeal under sec. 42 of the Ordinance of 1887 has been con- 
stituted, it waa a right separate and independent froin that 
created by sees. 15 and 16 although subject to the same con- 
ditions as to the time within which it must be exercised, and 
as to the form of the enquiry in which it was to be adjudicat- 
ed ujion we have to turn now to the provisions of Ordinance 
No. 1 of 181)6, and we find that what the legislature has done 
in that enactment is to substitute in the case of applications 
under sees. 15 and 16 of the -Municipal Councils' Ordinance 
an appeal summarily to a judge of the Sup)reme Court for 
the former application to a magistrate. . The Ordinance of 
1896 has, however, left the provisions of sec. 12 severely alone ; 
and as a mere matter of statutory interpretation I am unable 
to hold that the Supreme Court has any jurisdiction to enter- 
tain applications under that section. 

Apart from mere considerations of statutory construc- 
tion, there may be, I think, substantial grounds of policy 
to which the silence of the legislature in 1896 in regard to 
cases coming under sec. 42 may be attributed. It may have 
been thought desirable that when the original list of electors 
and voteis in a new Municipality were being settled there 
should be a right of appeal to the Supreme Court, which 
would be quite unnecessary when the limits of the eletorate 
in the new body once had been fairly established. But 
whether intentional or inadvertant the fact of the silence of 
the legislature remains. 

I will say one word in conclusion with regard to the alter- 
native ground on which, although somewhat faintly, Mr. 
Bartholomeusz at the close of his argument rested his 
case. He said, in efEect, that the language of sec. 42 was 
insufiBcient to create a right of appeal, and that all that it did, 
at least in the absence of corroboration from sees. 15 and 16, 
was to invest the Magistrate with a concurrent jurisdiction if 
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Galle the Chairman of the ^Municipal Council, owing to absence or 
Case some other cause, was unable or unwilling to act and that, 
as it was clearly intended in 1896 to give a right of appeal 
under sec. 12, the Court should now supply the hiatus. T 
have already touched incidentally on this branch of Mr. Bar- 
tholomeuz's argument in dealing with what is really the 
substantial case put forward by the applicants ; and I will 
only now add that, if it were sound, it appears to me that 
there would be no right of appeal under sec. 42 at all. It is 
clear law that a right of appeal must be created by language 
which, if not express, is strong enough for the purpose. 
And if the Chairman and the Magistrate possessed under 
sec. 42 of Ordinance No. 7 of 1887 only a concurrent jurisdic- 
tion, there is in my opinion nothing in sees. 15 and It! as 
amended by Ordinance No. 1 of 1896, which could confer the 
right for which the applicants contend. 

As I have already pointed out, under these sections in 
their original form the dissatisfied voter may apply to the 
Chairman or appeal to the ]*lagistrafe, whose decision (see 
sec. 18) is final. I confess that I do not see how from the mere 
reference to sees. 15 and 16, which we find in sec. 42, it would 
be possible to hold that the right of appeal created by the 
two former sections in their amended form is carried forward 
by necessary implication into the latter. We could' still find 
a clear and simple interpretation of the reference in sec. 42 
to the provisions of sees. 15 and 16 in the interpretation of the 
legislature to impose the same condition as to the time within 
which applications to the Chairman must be made and the 
form of application itself in the case of both the classes of pro- 
cedure which the Ordinance prescribes. If there was no ap- 
pellate jurisdiction under sec. 42 in its original form, assm-ed- 
ly none is created by Ordinance No. 1 of 1896. I have en- 
deavoured to touch upon all the pointsthat were pressed upon 
me in the course of the argument. 

The applications are dismissed, and, I think, they must be 
dismissed with costs. 
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LADY DE SOYSA vs, THE MUNICIPAL COUNCIL Lady de 
OP COLOMBO. ^"^'^ 

The 
No. rt,899, C. R., Colombo. Colombo 

A/unici- 

Preicnt : HUTCHIXSON, C. J. Council 

Argument : nth June, 1908. 
Judgment : ssi-d Jiuw, 1<J08. 

Assessiiiein — Annual value— Leasse—Vaca^icy of house— Oidinaii.e 
No. 7 0/18S7. 

The annual' value is the annual rent which a leuaiit might 
be expected to pay for any house taking one year with another 
if the tenant undertook the re])iirs. 

In this action the plaintiff-respondent sued the uppellants 
for a reduction of the assessment of the premises No. 12, New 
Moor Street, for the year 1907, from the sum of Rs. 24.0 to 
Rs. 207-60, alleging that the latter sum was the fair annual 
value. The learned Commissioner of Requests (M. S. Pinto, 
Esq.) after trial delivered the following judgment in favour 
■of the plaintiff : — 

"The plaintiii has calculated the annual value of the 
house on the basis of the rent paid to her by her tenant. 
The Municipal Council has calculated it on the basis of the 
rent paid by the sub-tenant to the tenant. From the defini- 
tion of "annual value" given in the Municipal Councils' Ordi- 
nance it is clear that in calculating the annual value the rent 
paid by a tenant taking one year with another is to be taken 
into account, that is to say, the rent paid for any particular 
year, much less for any particular months, should not be 
taken into account, but the average of the rent ordinary re- 
coverable during a few consecutive years. This provision is 
no doubt for the purpose of making due allowance for the 
houses following vacant periodically and for fluctuations of 
rent. 

The Inspector admits that in calculating the annual 
value of the house he has gone on the footing that the house 
may never fall vacant, nor has he shewn that he has made 
^enquiries as to the rent paid during past few years. 
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Lady de He has not said, either, that he has found that similar 

y-; houses in the same locality fetch higher rent than that re- 

The covered by the plaintiff for this house. He appears to have 

Miinici- based his calculation entirely on the rent paid by the sub- 

^.^"^ tenant of the adjoining house, and on the fact that the 

assessment of this house was Rs. 240 so far back as 1899. 

On the other hand there is no reason to suppose that the 
jjlaintiff would have been satisfied with the rent paid by her 
tenant if she could obtain higher rent from others. 

I give judgment for the plaintiff as claimed with costs." 
From this judgment the Municipal Council appealed. 

F. J. dr Sinrii)), Jr., for appellant. 

iHtnLangi'tiberg for respondent. 

c. a. r. 
Judgment. 

Hutchinson, C. J. — The plaintiff is the owner of pre- 
mises No. 12, New Moor Street, Colombo. The defendants 
notified her in July, 1907, that they had assessed the premises 
for the purpose of the police, lighting, and water rate for the 
year 1907 at the annual value of Rs. 240. She objected to 
the assessment, and requested the Council to reduce it to 
Rs. 207-60 ; but the Council refused to do so. She thereupon 
brought this action asking the Court to amend the assessment 
by reducing it to Rs. 207-60. 

The only evidence for the plaintiff was that of her bill 
collector, who deposed that he collected her house rent and 
that No. 12 and the adjoining house had been given in rent 
to Martin Perera, that the rent is Rs. 45 per month for both, 
that the plaintiff pays taxes, and that "we could not get a 
better rent for the two houses". He said that he did not know 
to whom the two houses were sub-let, that there was a family 
iving in No. 12, that No. 13 (the adjoining house) "was also 
sub-let, and that Martin Perera does not live in either No; 12 
or No. 13. This being the only evidence, and there being 
nothing to shew how the rent of Rs. 45 a month is apportion- 
ed between the two houses, it seems to me that the Comnus-^ 
si oner might have dismissed the action at once. 
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He, however, called on the defence, and evidence was I^a.dy de 

given for the defence. The Revenue Officer, whose duty it ^°l^_"' 

is to assess new buildings and attend to obiections to assess- ^■^^ 

.-,,,- . -, . , , . , Colombo 

ment, said that he enquired into this objection, that he visited Munici- 

No. 12, and saw the tenant (not Martin, but Lamenti Perera) Qg^/n^n 
and asked him what rent he paid; that the assessment of 
Rs. 240 was made in 1899 ; that in his opinion Rs. 240 re- 
presents less than the fair annual value, that Rs. 300 
was a fair annual value minus the taxes, and the assess- 
able value would be Rs. 264. He said that No. 12 is very 
little smaller than No. 13 ; and if No. 13 pays Rs. 30 a 
month he would put down the rent of No. 12 at Rs. 25 per 
month. He also said that in assessing he took it for granted 
the houses would be occupied during the 12 months. A man 
who had rented No. 13 from Martin Perera, apparently in 
1907, deposed that his rent was Rs. 30 a month. 

The Commissioner gave judgment for the plaintifE. He 
eaid the Revenue Officer based his conclusion entirely on the 
rent paid by the sub-tenant of No. 13, and on the fact that 
the assessment of No. 12 was Rs. 240 in 1899, and that he 
went on the footing that the house may never fall vacant, 
whereas from the definition of "annual value" in the Muni- 
cipal Councils Ordinance it is clear that the rent paid by a 
tenant taking one year with another is to be taken into 
' account, that is, the average of the rent ordinarily recover- 
able during a few consecutive years. He said that this 
provision is no doubt for the purpose for making due 
allowance for houses falling vacant periodically, and for fluc- 
tuations of rent ; also that there is no reason to suppose that 
the plaintifE would have been satisfied with the rent paid her 
by her tenant if she could obtain higher rent from others. 

There is no evidence as to what rent Martin Perera re- 
ceived from his tenant for No. 12, or that No. 12 even was 
vacant. The only evidence on the latter point is that of the 
Revenue Officer, who said that in that locality houses are 
always in demand, that at that end of Moor Street houses do 
not fall vacant. And, as I have said, there is no evidence 
what proportion of the rent received by the plaintiff for the 
two houses is attributed by her to No. 12. 
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Kira \ -^as referred to a judgment of Grenier, J., in S. C. 383,. 

V. 

Afenika On an appeal from the C. R., Oolombo, on the 4th December,. 
1904*, in which he had to consider the case of a house in the 
Pettah, which was leased for Rs. 1,800 for a year, and which 
the lessee let out to a number of tenants at rents which 
amounted in the whole to considerably more. He said that 
if the landlord himself let the premises {i.e., to the sub- 
tenants) and collected, the rents himself he would certainly 
get more than the amount he now receives ; and he thought 
that the annual value must not always be decided by what 
a lessee, who is inclined to make a profit out of the transaction, 
pays, but by the rents and profits which the owner would 
derive from the premises if he let tenements himself ; and he 
held that the assessment at Rs. 2,430 was in the circum- 
stances a correct one. 

The Ordinance defines "annual value" as the annual rent 
which a tenant might reasonably be expected, taking one 
year with another, to pay for any house if the tenant under- 
took the repairs. In my opinion the evidence proves that 
Rs. 240 is the fair annual value of this house. I allow the 
appeal, and dismiss the action, with costs in both courts. 



KIRA (,'s. MENIKA. 

No. 14,677, C. R., Kandy. 

Prmmt: Wood Renton, J; 

11th December, 1908. 

Practice— Trial — Where onus is on defendant — Right to call plaintiff . 

Where the burden of proof is on the defendant, he must 
make out a prima facie case before the plaintiif is called upon to 
answer it; he has no right to attempt to discharge the burden by 
a cross-examination of his adversary. 

Driebprg (V. M. Fernando with him) for appellant. 
No appearance for respondent. 
Judgment. 

"Wood Rbs^ton, J. — In this case I am unable to say that 
there is not suflicient evidence to support the finding of the 
learned Commissioner of Requests, and the appeal must be 
* Vide 4 A. C. R. p. 26.— EDS. 
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•dismissed witli costs. At the same time I desire once more Kira 
to record my strong opinion against the practice, of which the Mmjka 
present case has funished a fresh example, whereby, when 
the burden of proof has been held to fall on a defendant, the 
first witness the defendant pats in the box is the plaintiff 
himself. This practice is entirely contrary to the spirit of 
the Civil Procedure Code, in which the legitimate course of a 
trial is prescribed, and it is also most unfair to'the plaintiff. 
If the burden of proof has been decided to fall upon a defend- 
aiit, the clear and only meaning of the ruling of the Court on 
that point is that the defendant must make out a prima facie 
case before the plaintiff is called upon to answer it; and the 
defendant has rio right to attempt to di«chai'ge the burden 
which the Court has placed upon him by a cross-examination 
of his adversary. In a recent appeal from the District Court 
of Kalutara* Mr. Justice Wendt and I expressed our views on 

*SILV.'^ vs. SILVA. 

No. 3641, D. C, Kalutara. 

Present: Wkndt & Wood Renton, JJ. 

ArottmEnT : 18M September, 1908. 

JUDGMENT: 22nd September, 1908. 

vanLangenberg (witli V. M. Fertiando) for appellant. 

B. F. de Silva for respondent. 

Judgment. 

Wood RENTON, J.— r think that the decree appealed against 
should he set aside and the case sent back for tria^ before another 
indge It i'i undesirahle to discuss the evidence, as there is to be a 
new trial • and I propo.«e to refer to it only so far as is necessary for 
the purpose of indicnting the grounds of the order which, i.i my opi- 
nion, ought to be made. The respondent sued the appellant who 
is bis brother, to compel him to re-convey a land called Ambalama- 
longa deniya. Be alleged that he had given the appellant a suni of 
Rs%otobuy the land for him, aud tlinl the appellant had fraudu- 
lently got the (fee* of transfer esrecnted in his own name. The 
deed i„ question is dated the 26th March, .900. The appel ant de- 
nied the respondent's allegations. Issues were franie. , and the case 
came on for hearing in due course. The appellant being in posses- 
ion of he land in dispute under his deed, the burden of proof was 
of course on the respon-lent. Following what we were informed at 
the argument is a general practice in the District Court of Kalutara, 
heVoSed todis^chargefhat burden by putting the appellant in 
the box as his fir.st witness; ?"d »^y f^«'V>">!!f; "^^'I'^^^'^^^^/Hren 
mining, him severely with a view to shewing '^'^ ^'^}}^^J^^tZ^Vl ■ 
letters to his brother, the respondent, acknowledging the latter a 
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Kira this point in the same sense, and I shall close these observa- 
Menika tio^s by adding, as my brother Wendt did in the case that I 
have referred to, that I hope we shall hear no more of this 
objectionable practice in future. 

claim to the land in dispute, and (ii) that, in a previous case, he had 
delivered to his transferee, one Caltiiis Vcderala, letters of 1 isbiother 
with which to meet the latter's claim. The appellant denied both 
allegations. Thtreupon the respondent's proctor called Calenis Ve- 
deralH, and, although tli-; proctor for the appellant obj cted to this 
proceeding on the ground thai Calenis' name was not on the list ofwit- 
nesse.s, thejudge allowed bim to be examined, pud he only contradict- 
ed the appellant's story. S^ far not a scrap of aflSrmative evidence had 
been adduced by the respondent in f^upport of hiscase. Having now, 
however, destioytd the defence by anticipation, and conveyed to the 
learned Judge a view of the appellant's yeracity to which he after- 
wards nave f xpression by saying that "uiidf r examination he prov- 
ed a bald and utihlushing liar", the respondent's proctor calhd his 
client, put in the correspondence, whose genuineness the appellant 
had denied, and closed his case- securing judKtnent in his favour a 
few days later. I think that the whole proceedings in the Court below 
were irregular, and calculated to prejudice the learned Judge's niiud 
against the appellant's case to a h gh. degree. Although ihe Civil 
Procedure Code provides (sec. 175) that "any parly to an action may 
be called as a witness without his name having been included" in 
the list, and thereby technicallj', perhaps, recognises the liglit of a 
litigant to put his opponent in the box, such a proceeding is con- 
trary to the oidinaiy "course of trial" which the Code pi escribes, 
and which requues tach patty (see sees. 151 and i63)to produce "his" 
evidence, and call "his" witnesses, who are to be liable (stcs. 151 and 
163) to be cross-examined in the real and proper sense of the term. No 
departure f om this procedure should bt sanclionet by the Court ex- 
cept for "grave can';e to lie recorded at the time" under the provi- 
sions of sec. 175 of the Cod-*. Ample statutory mHChiiiery has been 
created for the puipose of seciiiii g admissi u by a dtfendant either 
on notice to ailinit (sec. lot), or on ( xainination on interrogalories 
(sec. 94), without the daiigrrousinveision of the normal course of trial, 
wh'ch w 'S pi rmitted in the present case. Tlierecoidoftlie evidence 
and the jiidgineit alike point to the desirab lily of a new trial. So 
strongly impressed was the lea: nd Judge with the supposed prelimi- 
nary exhibition of invt-racty by the appellant, that, without, so 
far as I can see, anv "sp'^cial circumstances rendering the s'ep advis- 
able in the interests of justice" (ec. J75), heallowi-d the respondent's 
proctor to contradict liiin by tlie evidence of CnleiiLs, whose name 
was not on the respondent's lis; of witnesses. Moreover, the judg- 
ment itsrlf contains no al'usion to points that night fnirly be made 
against the respondeni's case, such as the long dela)' let ween the 
date of the alleged fraudulent conveyance (l6th March. 1900) and the 
institution of th- action (21st October, 1907) I would set aside the 
decree under appeal, and send the case bacl^ for trial before aijother 
judge. The appellant shruld have his costs of this appeal in any 
event. All other costs must be costs in the cause. 

Wendt, J.— I ayree. 

I hope we shall hear no more of the practice of a party on whom 
\\\f onus lies and who has givi-n no evidence on his own side to dis- 
charge it calling and cross-examining his adversary with the view 
of discrediting him in advance as to anything he may say when he 
enters upon his case. 
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SWARIS vs. PlERlBetal Sz.uns 

No. 8,608, C. R, Colombo. ^''^'' 

Argument : wth November, 1908. 

Judgment : 7th December, 1908. 

Present: Grenibb, A. J. 

Action for damages-Liability of heirs of deceased tortfeasor. 

An action for damages is not maintainable against the wife 
(as heir in possession of her de eased husband's property) for a 
tort committed by her husband, and in respect of which no 
action had been brought against him during liis lifetime. 

A. St. V. Jayaivardene for appellant. 

<;. a. V. 
.Judgment. 

Grenier, J. — This was an action by the plaintiff 
against three defendanta to recover damages sustained by him 
by reason of an assault committed on him by the 1st and 2nd 
defendants and by the husband of the 3rd defendant. 

The action is well founded so far as the 1st and 2nd de- 
fendants are concerned. They both appear to have acted in 
-concert with the husband of the ;3rd defendant and caused 
grievous hart to the plaintiff. They were convicted in the 
Diiiitl'ict Court of grievous hurt, and, although the fracture of 
the plaintiff's arm was caused by a blow dealt by the 3rd 
•defendant's husband, all the accused having joined in the 
assault and having actively aided and abetted each other 
were equally reponsible for the consequences of it. 

The Commisioher was, in my opinion, wrong in dismiss- 
ing the action against the 1st and 2nd defendants. The 
plaintiflE stated in evidence that he spent about Rs. 160 in the 
lower court and the District Court, and that he was in hos- 
pital for about seven days. There was no cross-examination 
by the defendant in regard to the actual expenses incurred 
by the plaintiff, nor, indeed, were any questions put at all to 
•the plaintiff in cross-examination. 
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Swaris The plaintiff was, therefore, entitled to claim damages- 

Piftii from the 1st and 2nd defendants ; and I think that the sum 
of Ra. 160 represented the damages actually incurred by him. 
1 am not at all clear, however, that any action lies against 
the 3rd defendaAt for a tort committed by her husband, and 
in respect of which no action had been brought against him 
during his lifetime. The Commissioner has referred to a 
passage in Vol. %. p. 515, of Walter Pereira's work on the 
Laws of Ceylon, where it is stated, on the authority of Poth. 
'A. 7. 3. 2., that a claim for the reparation of injuries is extin- 
guished by the death of the creditor or person injured if during 
his lifetime he had not made any complaint or demand in a 
court of justice, and that where no such demand had been 
made the injured party would be deemed to have forgiven 
and pardoned the injury 

The passage cited to me by the appellant's Counsel from 
Voet 9. 2. 12. seems to contemplate cases where an action had 
already been instituted by the party injured, but which action 
had never reached the state of litis contestatlo. Here we find 
that the plaintiff brought no action against the 3rd defend- 
ant's husband during his lifetime, and I think that the Com- 
missioner was right in holding that the action was not main- 
tainable against the 3rd defendant. 

Personally, I am not aware of any similar action having 
been ever brought against the heirs or persons in possession 
of the property of a deceased tort feasor, nor has Counsel 
been able to refer me to any single case in which such an 
action has been allowed under our present law. 

I would allow the dismissal of the action against the 3rd. 
defendant to stand, but would reverse the judgment of the 
Court below, an 1 give judgment to the plaintiff as against the 
Ist and 2nd defendants for the sum of Rs. 160 with costs in 
both courts. 

The plaintiff will, however, pay the costs of the 3rd de- 
fendant in both courts. 
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IN THE MATTER OF THE ESTATE AND EFFECTS OF DON In the 

EMIS, DECEASED. matter of 

the Estate 

No. 396, D. C, Kalutara. "A^S'on 

Emis, 

Present: Hutchinson, C. J., & Wood Rbnton, J. deceased 

Argument : letli Dfcpmber, won. 

Judgment : Slst December, 190S. 

Execution sale-Material irregularity-Non-advertisemeiit in the 
"Gazette" —Substantial injury—Sale at an undervalue— Civil Pro- 
cedure Code, sees. 256 & 282. 

The non-advertisement of the execution sale of immoveable 
property over Rs. 1,000 in value in the Government Gazette, as re- 
quired by sec. 2S6 of the Civil Procedure Code, is a material 
irregularity within the meaning of sec. 2S2. 

The sale for Rs. 220 of landed property over Rs. r,ooo in value 
may fairly be taken to be prima facie sufificient proof of sub- 
stantial injury to satisfy the latter part of sec. 282. 

Bawa (with Akhar) for appellants. 
No appearance for respondent. 

r. fl. V. 

Judgment. 

Wood Renton, J.— I do not think that we can interfere 
in this case. There is sufficient evidence that the immoveable 
property in question was over Rs. 1,000 in value ; and the 
non-advertisement of the sale in the Goi'crnment Gazette, as 
required hy sec. 2515, was, therefore, in view of the decision of 
Layard, C. J., and Moncreiflf, J. (which is binding on us) in 
iJosewfiergr v./S'tZi'« [(1904) 8 N.L.R.p. 110], a material irregu- 
larity within the meaning of sec. 282 of the Civil Procedure 
Code. The sale for Rs. 220 of landed property over Rs. 1,000 
in value may fairly be taken to be xjrima facie sufficient 
proof of substantial injury to the respondent to satisfy the 
latter part of sec. 282 of the Civil Procedure Code. In 
Rosenberg v. Silvn Layard, C. J., seems to have treated the 
mere non-advertisement of the date in the Government Gazette 
not only a "material irregularity", but also as a "substantial 
injury" within the meaning of sec. 282 of the Code, inasmuch 
as it deprived the execution-creditor of the benefit of the fact 
Vol. IV., Parts XI., & XII. 
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Attygalle that "intending purchasers would naturally refer to the ©yy- 

V. 

• Wickre- ''I'ninent Gazett<f\ But in that case the Court had also before 
matunge jj positive evidence that the sale had been effected at an un- 
der value, since the execution-creditor was himself willing to 
pay a larger figure for it than that paid by the purchaser. In 
the i)resent case it was admitted that the land in question was 
purchased in 1900 by the judgment-debtor for Rs. 1,500, and 
was inventoried at the same value ; and his administratrix 
stated that it was now worth a good deal more than at the 
time of purchase. As against this evidence there were merely 
the fact that the Fiscal's officer, who was not called as a witness, 
had valued it at Rs. 400, and the statement by the purchaser 
that it was worth Rs. 350. I think that is a just inference 
from the evidence that the sale price in this case is greatly 
under the real value of the property. The execution-creditor 
has therefore suffered "substantial injury". 
I would dismiss the appeal with costs. 
Hutchinson, C. J. — I agree. 



ATTYGALLE vs. WICKREMATUNGE. 

No. 15,193, P. C, Kandt. 

Present: Wbndt, J. 

Qth September, 1908. 

Hemp— Possession of locally grown hemp— Licensee under Poisons 
Ordi?iance— Ordinance No. 17 of 1905, sees. 3(2) & i (t)— Ordinance 
No. II 0/1901, sec. 2. 

The provisions of sub-sec. 2 of sec. 3 of Ordinance No. 17 of 
1905, which prohibit the importation and possession of Indian 
hemp, do not appl}' to persons licensed under the Poisons Ordi- 
nance (No. II of 1901). 

Sub-sec. 2 of sec. 3 of the Ordinance of 1905 is applicable to 
all kinds of hemp, even locally grown hemp. 

Bawa for appellant. 

The Solicitor-General for respondent. 

Judgment. 

Wbndt, J. — The accused has been convicted of possess- 
ing a quantity of Indian hemp, in contravention of sec. 3 (2) 
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of Ordinance No. 17 of 1905, as amended by sec. 2 of Q^Xx- Attygalle 
nance No. 2 of 1907. He is the holder of a license to sell wlkr. 
poisons under sec. 3 of the Poisons Ordinance (No. 11 of matunge 
1901), and contends that he is, therefore, covered by the 
exception in the proviso to the aforesaid sec. 3(2). The 
Magistrate's view is that the only Indian heinp which such a 
licensee can lawfully possess is imported Indian hemp ; that 
the onus of bringing the hemp in question within that 
description lies on the accused— the fact being peculiarly 
within his knowledge— and that as he has not discharged that 
onus he is liable to be convicted. The original sec. 3 of the 
Ordinance of 1905 forbade any person whatever to (1) grow 
or (2) import or have Indian hemp. The amended sec. 3 
is split into two parts. The first re-enacts the prohibition 
against any person whatever growing the plant ; but the 
second, in re-enacting the prohibition against importing and 
having, is subject to the proviso that the provisions of this 
sub-section shall not apply to any person licensed under the 
' Poisons Ordinance. The present appellant being such a 
licensed person, it seems to be the clear result of the enact- 
ment that he cannot be convicted of a contravention of these 
provisions which in terms do not apply to him. The Magis- 
trate, however, appears to be of the opinion that sec. 4 of the 
Ordinance of 1907 is exhaustive of the rights of such licensed 
person; that it in terms empowers him to possess only im- 
ported hemp ; and that the exempting proviso in sec. 3 of 
the older Ordinance must be limited by the terms of this 
sec. 4. Here I think the Magistrate is clearly wrong. He is 
influenced by the consideration that to permit a licensed 
person to deal in locally grown hemp would be to 
"countenance" the local raising of the plant, which sec. 3 (1) 
expressly forbids. Sec. 4 no doubt expressly empowers the 
licenseet o import and sell Indian hemp ; but even if the 
power of sale is merely limited to the imported article, I do 
not see how that can govern sec. 3 (2) of the Ordinance of 1905. 
This sub-section is beyond doubt applicable to all kinds of 
hemp, and from its terms the appellant is excluded. If the 
legislature intended to allow a licensed dealer in poisons to 
seU only imported hemp, then clearly quod voluit non dixit. 
I set aside the conviction, and acquitt he appellant. 
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Carpen. CARPBNCHETTY vs. CHRISTINA HAMT eit a?. 
Chetty 

Christina No. 3,261, D. C, KURUNEGALLE. 

Hamy 

Present : HUTCHINSON, C. J., & Wendt, J. 

Argument : 23rd November, 1908. 

Judgment : 23rd Decemher, 1908. 

Deed of gift— Action to set aside— Fraud of creditor— Necessary alle- 
gations. 

lu an action to set aside a deed of gift on the ground that it 
was executed in fraud of creditors it is necessary to allege fraud 
in the plaint and to prove it. 

Such a deed can be set aside at the instance of a creditor 
only on the ground of fraud. 

To establish fraud he must show both animtis fraudandi and 
the fact of consequent loss to him. 

Walter Pereira, K.G., S.-G. (with Bawa) for appellant. 

vanLangenherg for respondent. 

c. a. V. 
Judgment. 

HUTCHINGSON, C. J. — This is an appeal'by the defend- 
ant from the judgment of the District Court dated the 21st 
January last. 

In August, 1904, the plaintiff sued L. Mariano Silva 
to recover a sum due on an assignment of a lease. 

On the 17th April, 1905, Mariano Silva, by deed of that 
date, gave several lands and buildings to his son, the defend- 
ant, subject to the life interest therein of the grantor and 
of his wife (who is the 1st defendant), and he died the next 
day. 

Afterwards the defendants were substituted for Mariano 
Silva as defendants in that action on an allegation that 
Mariano Silva's estate was under Rs. 1,000 in value ; and in 
August, 1906, judgment was given in that action that the 
defendants should pay to the plaintiff Rs. 1,500 and costs, 
which judgment was affirmed on appeal in December, 1906, 
with the important amendment, to which the plaintiff's 
counsel agreed, that the decree should be limited to the assets 
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of the deceaHed which have come to the hands of the de- Carpen 
fendants. Chetty 

V. 

The plaintiflE in execution of his judgment seized certain ^^Ha'^!^ 
land, which the defendants claimed imder the deed of 17th * ^^ 
August, 1905, and their claim was upheld. The plaintifE then 
brought this action, in which he said that the deed of gift 
was executed during the pendency of his action against the 
grantor; that the lands are in the defendants' possession by- 
Virtue of the gift ; and that by reason of the gift the plaintifE 
is prevented from recovering the amount of his judgment 
debt as there are no available assets left by Mariano Silva, 
and he claimed a declaration that the said lands are liable 
to be sold in execution of the said judgment. 

The defendants in their answer said that the plaint dis- 
closed no cause of action, since it is not alleged that Mariano 
Silva executed the deed of 17th April, 1905, dishonestly, or 
with intent to defraud the plaintiff, or to prevent the reali- 
sation of the plaintiff's claim against him. And the only 
issue with which we are now concerned is, whether the 
plaint is defective as the answer alleges. 

It is admitted that Mariano Silva did not leave sufficient 
property to satisfy the defendant's debt ; also that he was a 
very old man when he ejfecuted the deed of gift to his son ; 
and that he was a low-country man, married in community of 
property to the 1st defendant. 

The plaintiff adduced no evidence, and on the facts as 
above stated the District Judge gave judgment in his favour. 
He said that it was not necessary to allege fraud, that, "whether 
Mariano Silva intended to defraud his creditors or not the 
fact remains that if the deed of gift is upheld as against them, 

they will be defrauded It may be that the donor had 

no intention whatever of defrauding his creditors; he was 
very ill at the time; he may have forgotten all about this 
particular liability ; and. yet the effect of the deed of gift 
would be just the same as if he had actually intended to 
deprive his creditors of their due." The authorities on which 
he relies to support this opinion are the two cases in IS N. L. R. 
274 and 5 N. L. R. 196. But I think there is a fallacy here 
in the use of the word "defraud" in two senses. A creditor is 
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Carpen not necessarily "defrauded" when he fails to get his debt 
Cheity . , 
V paid. 

■Christina ^ creditor who asked of the Court to declare a gift to have 
Hamy 

been fraudulent and void as against him of course must allege 

and prove the fraud. And proof that the donor al the time of 

making the gift knew of his indebtedness to the creditor and 

knew that the gift left him without the means of paying the 

debt is strong evidence of the fraudulent intention. So also 

is the fact that the gift included practically the whole of the 

donor's property, and that he had (or perhaps even that he 

was likely to have) debts which he would not be able to pay 

without the help of the property so given away. But those 

are matters of evidence; the essential thing for the plaintiff 

is to allege and prove fraud. And until the deed of gift is 

declared by the Court to have been f raiidulent and is set aside 

the property remains vested in the donee. 

This plaint, therefore, is defective in that it does not 
allege fraud. The Court would surely have given the plaintiff 
leave to amend, and I do not know why he did not ask for 
leave ; but apparently he has not done so hitherto. He has 
elected to stand or fall by the decision of the issue of law. I 
am very unwilling that the defendants should succeed, be- 
cause so far as I can see they have '.'no merits". But in my 
opinion the plaint is defective in not alleging fraud, and the 
judgment of the District Court should be set aside and the 
action dismissed with costs in both courts. 

I ought to add that, as regards the 1st defendant, it seems 
from, the plaintiff's admission, and from a perusal of the deed 
of gift, that she is entitled to a life interest independently of 
the deed of gift ; the deed merely states that the son is to 
take subject to the life interest which the 1st defendant 
already had. 

WbNdt, J. — As I understand the law, an alienation of 
property such as that we are concerned with is voidable only ; 
it remains good until set aside. And it can be set aside 
at the instance of a creditor only on the ground of fraud. 
To establish that fraud he must show both the animus 
fraudandi and the fact of consequent loss to him. The one 
without the other is not sufficient. And what it is necessary 
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for hiin to establish it is necessary for him to plead. It is Pinto 
not sufficient to plead facts— that is, evidence — from which ukku 
the Court might infer these requisites, if he doeti not take upon 
himself to say that fraud exists, which is the foundation of 
the action. This action has, curiously enough, to be decided 
on a question of pleading, and my decision is that the plaint is 
bad. 1 therefore agrte with the Chief .Justice that the action 
must be dismissed. 



PINTO vs. UKKU. 

No. 15,913, P. C, Kandy. 

Present: Wood Renton, J. 

SOth September, 1908. 

Obstruction— Peace officer searching for toddy— Assistance of renter's 
peons— Offence under sec. 183, Ceylon Penal Code. 

It is competent for a peace officer, who has reason to believe 
that any tod.!)' which has become forfeited and liable to stizure is 
to he found in wny place whatsoever, to search for it in any such 
place and call to his aid the assistance of any person in doing so; 
and any pt-rson obstructing either the peace officer or any person 
assisting hiui is guiliy of an offence under sec. 183 of the Ceylon 
Penal Code. 

F. J. de Saram for accused-appellant. 
Judgment. 

Wood Renton, J.— I have come to the conclusion that 
this appeal must be dismissed. 

The appellant was charged with obstructing the peace 
of&cer of Kadugannawa in the execution of a search 
warrant for fermented toddy, alleged to have been m the 
unlawful possession of the accused. She was convicted and 
sentenced to two months' rigorous imprisonment. 

On her behalf Mr. de Saram urged several points. In 
the first place, that, as the actual obstruction was offered not 
to the peace officer himself , but to the peons of the arrack 
renter, who were assisting him in the search ''^''1.^',^ 
conviction under sec. 183 of the Penal Code m v>ew of the 
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stringency (see sees. 22, 52, 53, and 73) of the Criminal Pro- 
cedure Code in regard to the execntiofi of search warrants. 
I am not convinced that this point is good. In view of the 
generality of the language used in sec. 183 of the Penal Code, I 
think it is perfectly competent for a public servant, if he is 
acting at the time in discharge of his public functions, to 
avail himself of such assistance as the peace officer called to 
his aid in the present case. 

Mr. de Saram's second contention was that the proceed- 
ings are bad, inasmuch as the peace officer had not clearly 
disclosed to the appellant the terms of the search warrant. I 
think that this argument fails on the evidence. 

It was contended by Mr. de Saram, in the third place, that 
whereas the search warrant, under which the peace officer 
was acting, gave him authority merely to search the house 
and "premises" of the accused, the obstruction complained of 
had taken place in a tea garden at a distance variously stated 
by the witnesses as being of 30 or 130 yards from that house, 
and in no way belonging to it, or being subject to any rightof 
entry upon it by the accused. The learned Police Magistrate 
held that the word "premises" should be interpreted as in- 
cluding any place to which an accused person had access, I 
presume, whether as a matter of right or not. I entirely agree 
with Mr. de Saram that this construction of the term "premises" 
is unsound, and I was in fact in the course of delivering judg- 
ment in his favour upon this point this morning when my 
attention was called by the learned Solicitor-General as amicus 
curice to the provisions of sec. 59 of Ordinance No. 10 of 1844, 
which authorize a peace officer who has reason to believe that 
any toddy which has become forfeited and liable to seizure 
under the Ordinance is to be found in any place whatsoever to 
search for it in any such place and to call to his aid the assist- 
ance of any person in doing so. Under the provisions of this 
section it was competent for the peace officer to avail himself 
of the services of the peons ; it was equally competent for the 
peons to search for the toddy in the tea estate, and, as the toddy 
in question had already been seized by them, when obstruction 
was offered, it was deemed to be forfeited in virtue of sec. 52 of 
Ordinance No. 10 of 1844, and so for the purposes of the pro- 
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^ecution under sec. 183. Penal Code, the peace officer was Grant 
actmgrn the discharge of his public functions at the time .,^,,„ 
when the obstruction complained of occurred. I find that m^ 
this view of the law is sanctioned both by my own judgment 
which I confess that I had forgotten, in the case of Miskin v' 
Velayidan Pulle [(1907) 3 A. C. R. p. 63], and by the en- 
dorsement of the view of the law that I took there by 
Middleton, J., in Fernando v. Parawathi Nadan ra908^ 3 
A. C. R. p. 61]. ' 

On these grounds I dismiss the appeal. 



GRANT vs. ALAGAMMA. 

N^o. 40,911, P. C, Gampola. 

Present: Hutchinson, O. J. 

4th December, 1908. 

Master and servant— Contract of service-Liability on- subsequent 
contract— Desertion— Labour Ordinance (No. lo 0/1865) sec. 11. 

A. was charged for quitting the service of G. without notice. 
When she took service under G. she was the servant of V. under 
a contract of service which was still in existence. 

Held: That her liability civily or criminally to any penalty 
for making a contract with G. which she knew she might not 
be able to carry out does not make the contract void, 

Baiva for accused-appellant. 

vanLangenberg for complainant-respondent. 

Judgment. 

Hutchinson, C. J. — The appellant was convicted and 
fined under sec. 11 of Ordinance No. 11 of 1865 for quitting 
the service of Mr. Grant, the Superintendent of Sogama 
Estate, without leave or resasonable cause before the end of 
her term of service or previous warning. The first objection 
to the conviction is that at the time when she took service on 
Sogama Estate she was the servant of one Vytalingam on 
another estate under a contract of service which was still in 
existence, and that, therefore, she committed no ofEence in 
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Cad^ quitting Sogama. The argument is that as she was already 

V. 

Perera under a contract to serve Vjtalingam it was impossible for 
her to make a valid contract with Grant for service under 
him. The words of the Ordinance are: "Any servant who 
shall quit the service of his employer without leave or reason- 
able cause," &c. She was certainly a servant as defined in 
sec. 1, and Grant was her employer. Her liability civilly 
or criminally to any penalty for making a contract with 
Grant which she knew she might not be able to carry out 
does not make the contract void. Another objection is that 
she had reasonable cause for leaving Sogama — the cause being 
a threat by Vytalingam to prosecute her for deserting his 
service if she did not return. The Magistrate was of opinion 
that no such threat was made ; and I am unable, therefore, to 
find that she had any reasonable cause. 

I dismiss the appeal. 



CADER vs. PERERA. 

No. 12,092, P. C, Colombo. 

Present: Geenier, A. J. 

ARGtTMBNT : 18th November, 1908. 

Judgment : aUh November, 1908. 

Security for keeping the peace— Forfeiture of bond — Disorderly conduct 
— Breach of the peace. 

The accused entered into a bond as security for keeping the 
peace, and the lioud expired on the iithAujjust, 1908. On the 7th 
October, 1908, he was convicted of being drunk and disorderly on 
the high road on the 2nd August, 1908. The Magistrate fined 
him and ordered the forfeiture of the bond. 

Held: That the Magistrate was justified in declaring the 
bond forfeited 

It is not tlie dite of the conviction that has to be taken in 
such a case into consideration, but regard must be had to the 
date when the offence was actually committed and in respect of 
, which the conviction took place. 

Where it was found that the accused was not only -drunk- 
and disorderly, but assaulted a rickshaw cooly, 
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• A ^^i"^' 7u*!' ^^'^^ '^ "'^'■"= ^^^ ^^^" °° ^^«^"lt. « n^an who Carf^ 

IS druak aud behaves in a violent and disorderly manner in the v. 

public street clearly commits an act, or a series of acts, which ^ereta 
involves a breach of the peace. 

de Zoysa for apppellant. 

c. a. V. 
Judgment. 

Grbnibe, a. J.— The appellant entered into a bond to 
keep the peace and to be of good behaviour for six months. 
The bond expired on the 11th August, 1908. He was con- 
victed on the 7th October, 1908, of being drunk and disorder- 
ly on the public high road on the 2nd August, 1908, in breach 
of sec. 23 of Ordinance No. 12 of 1891. The Magistrate fined 
him Rs. 15, and declared the bond forfeited, and ordered that 
the sum 'of Rs. 50 be recovered out of the amount of the 
bond. 

The appellant contends that the order made by the 
Magistrate is wrong on two grounds. The first is that his 
conviction having taken place on the 7th October, 1908, at a 
time when the bond had long expired, the Magistrate was not 
justified in declaring the bond forfeited. This contention is 
based on a fallacy, for it is not the date of the conviction 
that has to be taken into consideration, as, owing to a variety 
of circumstances, the conviction may not take place until 
some considerable time after the commission of the offence, 
but regard must be had to the date when the offence was 
actually committed, and in respect of which the conviction 
took place. Here the conviction waS of an offence which 
took place on the 2nd August, 1908, which was within the 
period covered by the bond. The appellant committed a 
-distinct breach of the bond, and the Magistrate was, therefore, 
right in declaring it forfeited after he had convicted the ap- 
pellant. 

The second ground was that the offence of which the 
appellant was convicted did not involve a breach of the 
jeace. The Magistrate has found that the appellant was not 
only drunk and disorderly, but assaulted a rickshaw cooly. 
Even if there had been no assault, I would have been pre- 
pared to hold that a man who is drunk and behaves in a 
violent and disorderly manner in the public streets clearly 
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The commits an act, or a series of acts, which involves a breach of 
Surveyor- 
General the peace. 

de z'ih'd There was a further ground aavanced by the appellant 

in his petition of appeal which I think the Magistrate has 
rightly dealt with. The fact that the Magistrate did not on 
a previous appropriate occasion declare the bond forfeited is 
no reason why he should have made the necessary declara- 
tion in respect of a subsequent and distinct breach of the 
bond. All that Mr. .Justice Wood Renton held, when the 
case was before him on a previous appeal, was that, when a 
Magistrate has before him the fact that a person convicted by 
him of an offence attended with violence was under recogni- 
zance to keep the peace, and does not nevertheless proceed to 
forfeit such recognizance, it is incompetent for him to inflict 
a further penalty on a reconsideration of the circumstances. 
Here the Magistrate found that the appellant had committed 
another breach of the bond, and, after hearing his counsel 
who shewed cause, forthwith declared it forfeited. 
The appeal must be dismissed. 



THE SURVEYOR-GENERAL vs. DE ZILVA. 

NO. jj^hir,. D. C, KANDT. 

Present: Wood Renton, J., & Grenibr, A. J. 

Argument : ilth & 12th June, 1908. 

Judgment : I6th June, 1908. 

Surveyor— Cancellation of license— Ordinance No. 15 of 1889, sec. 8 — 
Plans certified by Surveyor ■ General— RebtiUal of presumption of 
accuracy — Evidence Ordinance, sec. (x>— Expert evidence— Admis- 
sibility of treatises. 

The presumptiou created by sec. 83 of the Evidence Ordi- 
nance as regards surveys and plans of tbe Surveyor-General ex- 
tends to everything necessary to be done to make the survey or 
plan a faithful drawing or measurement of the land surveyed, 
and includes tbe selection of proper buses of measurement. 

If it is desired to contradict viva voce expert evidence by 
the opinions of the writer of a treatise, the party proposing to 
adduce such counter testimony must either call the author, or 
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^tisfactorily account for his absence within the meamng of sec. The 
60 of the Evidence Ordinance. ^ Surmyor- 

Where the presumption created by sec. 83 of the Evidence ^^'^''^ 
Ordinance in favour of the Surveyor-General's plans has not delilva 
been rebutted, and the plans of the surveyor and that of the 
Surveyor-General shew a discrepancy of 92-93 acres, it cannot be 
accounted for except on the footing that either the surveyor 
was Ignorant of the elementary principles of surveving, or had 
done liis work so carelessly and negligently as to render him un- 
fit to discharge the duties of a surveyor or with advantage to the 
public, and has thereby brought himself within both conditions 
contemplated by sec. 8 of Oidiuance No. 15 of 1889. 

H. J. G. Pereira {Kanagasahai with him) for appellant. 

Walter Pereira, K.O., S.-G., for respondent. 

c. a. V. 
Judgment. 

Wood Rbnton, J.— The appellant, Mr. de Zilva, is a 
Licensed Surveyor. The respondent, the Surveyor-General, 
took proceedings against him in the District Court of Kandy 
under sec. 8 of Ordinance No. 15 of 1889, claiming cancella- 
tion of his license on the grounds that he (i) had proved 
himself incapable of discharging his duties with advantage 
to the public, and (ii) had been guilty of gross misconduct as 
a surveyor. The learned District .Judge held that both those 
grounds of cancellation had been established against Mr. de 
Zilva, and directed the cancellation of his license accordingly. 
Against that order the present appeal is brought. 

In May, 1905, Mr. de Zilva was employed by Mr. P. D. G. 
Clarke, Manager of Nivitigala Estate, to survey certain lands 
in the villages of Howpe and Horatinella. Mr. Clarke was 
negotiating for the sale of those lands to the Ceylon Tea 
Plantations Company, and the survey was necessary for the 
purpose of obtaining a certificate of quiet possession from 
Government. It does not clearly result from the evidence 
that Mr. de Zilva was aware of this fact at the time when the 
survey was made. The survey when completed was, however, 
submitted to Government, and ultimately the Surveyor- 
General instituted these proceedings on the strength of alleged 
inaccurate and worthless character for the cancellation of 
Mr. Zilva's license. It is admitted that Mr. Zilva's survey 
and plan showed the extent of the lands in question to be 
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The 1,434 acres and 10 perches, whereas according to the Govern- 
General ment survey and plan the true extent is only 1,341 acres and 
, J- 17 perches. The Surveyor-General in his petitton and in the 
evidence adduced at the inquiry attacked Mr. Zilva's methods 
of working in detail. But the main issues in the case are 
whether in point of fact Mr. Zilva in calculating an area of 
1,300 or 1,400 acres was wrong to an extent of nearly 93 acres,., 
and in the 2ad place whether an error of that description 
comes under one or other or both of the two grounds of con- 
cellation laid down in sec. 8 of Ordinance No. 15 of 1889. 

If the surveys and plans of the Surveyor-General are 
correct, the error was made. Sec. 83 of the Evidence Ordi- 
nance requires the Court to presume the accuracy of such 
surveys and plans if they purport — as those in issue in the 
present case do — to be signed by or on behalf of the Surveyor- 
General, I think that the presumption created by this section 
extends to everything necessary to be done in order to make 
the survey or plan a faithful drawing or measurement of the 
land surveyed, and includes, therefore, the selection of proper 
bases of measurement. The presumption in question is only, 
however, a presumption of fact, and Mr. H. J. C. Pereira con- 
tended that in the present case he had rebutted it sufBciently 
to entitle him to an independent survey of the whole area 
before his client's work was condemned as unskilful. I am 
unable to adopt this view. The mere fact that Mr. de Zilva 
had gone over the ground and had arrived at different results 
from those of the Survey Offlceisnot under the circumstances 
of this case sufficient to displace the statutory presumption. 
Mr. Benzie, his witness, did dot personally check Mr. de 
Zilva's work ; and in consider] ng',the weight due to his opinioii 
as to the necessity of a re-survey the possibility of an un- 
conscious bias in favour of Mr. de Zilva, who was formerly 
his pupil, and the fact that he has admittedly no knowledge 
of the changes in the Ceylon Survey System since 1893, have 
to be kept in view. The passages to which Mr. Pereira re- 
ferred us in the Administration of Mr. Grinlinton (1898, 
B vii. pp. B2, 3 ; 1889, B iii., p. B 2) in. Mr. Barnard's contri- 
butions to Mr. Warren's Administration Reports for 1902 
(B iv. p. 10), and for 1904 (B v. p. M. 18) do not in my opinion 
help the appellant, in view of Mr. Barnard's evidence in re- 
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gard to them. The passages on whi ch Mr. Perera mainly reli ed The 
are these : "An error in the triangulation," says Mr. Grinllnton, ^Ce-^al 
"and irregularities which are being inquired into have led to y-. 
an overlap in the survey which will take a long time to 
•correot, and which will prevent the issue of preliminary plans 
of the northern block this year." The statement relates to 
the Province of Sabar«gamuwa. In his report on Trigono- 
metrical Surveys (Warren's Administration Report, 1902, 
Biv. atBlO) Mr. Barnard says: "The discrepancy in lati- 
tude at Delft between the Ceylon triangulation and the 
Southern Indian system led me to investigate the value of the 
original astronomical observations taken at Colombo in 
1860, upon which the trigononaetrical latitudes are based 
The results have proved that these observations are to be 
considered only as a very rough approximation to the truth." 
In the corresponding report for I'JOi (B v. at p. M. LS) we find 
the following : "The usual routine work was heavier at the 
beginning of 190i than in previous years owing to the large 
number of points required for the extension of the Topogra- 
phical Surveys in Uva. This led to a certain amount of re- 
vision of the old work in that Province with the object of 
placing some of the minor stations on the new fixing, but 
without much success on account of the inaccuracy of the 
old observation certain abnormal misclosures in tri- 
angles rendered it advisable for me to investigate the 

causes of such discrepancies with a more accurate instru- 
ment." 

Even if they stood unexplained, I do not know that it 
would be fair to treat statements of this description as involv- 
ing an admission on the part of the Survey Office of the 
present inaccuracy of its surveys and plans for practical pur- 
poses. But Mr. Barnard, whose good faith and whose know- 
ledge on such subjects are not challenged, has told us that 
no admission of the kind was intended. "The remarks made 
in the Report of 1898," he says, "would not apply in any 
way to the bases selected by Mr. Dawson. They have re- 
ference to something quite different, namely, ordinary check 
pole work, and to triangles of a lower class even than minor 
triangles. My remarks (in the Report of 1903) are purely 
-scientific, and are not intended to convey the impression that 
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The a survey made on that triangle action would be erroneous or 
Gineral ^'^^'^ inaccurate." "The misclosures," Mr. Barnard also says^ 
J- "mentioned in my Report of 1904 have merely scientific in- 
terest, and refer only to a very small number of seconds. 
This report only refers to a subsidiary line of triangles on the 

north-east portion of the Island and .....has nothing to do 

with the present case." Mr. Barnard then produced a diagram 
(B. C.) of the Trigonometical Survey of Ceylon shewing 
the principal triangulation of the Island in thick lines, and 
proceeded : "If any of the angles depicted in the triangle 
with thick lines are in error, it indicates an error of the trian- 
gulation of the Island. The angles included by these thick 
lines are checked, and re-checked, and computed so often 
that it would be absolutely impossible that any error should 
remain undetected." I have quoted these passages, not as 
constituting affirmative evidence of the accuracy of the plans 
of the Survey Office, but as showing that the expression of 
opinion in the Surveyor-General's Administration Reports 
which Mr. Pereira cited cannot be utilised by the appellant 
for the purpose of rebutting the statutory presumption in 
favour of their accuracy. I think that presumption stands ; 
and the evidence of Mr, Dawson, Mr. Stronach, Mr. "Warren, 
Mr. Ridout, and Mr.. Barnard justified the learned District 
Judge in holding as he did that the error imputed by the 
Surveyor-General to Mr. de Zilva had been committed. 

Was it then an error which proved Mr. de Zilva (i) to be 
incapable of discharging his duties as a licensed surveyor 
with advantage to the public, and (ii) to have been gUilty of 
gross misconduct in the discharge of his duties as a surveyor? 
There is nothing in the evidence which would have justified a 
finding of fraudulent misconduct against Mr. de Zilva ; and I 
desire speaking for myself to say that, while affirming the 
judgment under appeal, I am far from endorsing some of the 
language in which it is couched, or the rapidity with which 
on his own showing the learned' Judge made up his mind 
against the appellant. But if it be true, as the witnesses 
examined on behalf of the Surveyor-General declare, in the 
firstplacethatMr.de Zilva's errors— one of which at least, 
viz., the miscalculation of 92-93 acres— even the lay mind 
feels to be startling — not only were not permissible, but were 
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errors in the elementary principles of sixrveying, and, in the The 
second place, that he must have known that the work which he ^General 
was delibeiately putting forward as accurate was worktainted ^•. 
with errors of this character, he has, I think, brought himself 
within both the conditions contemplated by sec. 8 of Ordi- 
nance. No. l.'i of 1889 ; he has proved himself unfit to exercise 
his profession with advantage to the public, and has also been 
guilty — even in the absence of fraud — of gross professional 
misconduct. Mr. Warren, Mr. Dawson, Mr. Stronach, Mr. 
Ridout, and Mr. Barnard are witnesses against whose credibi- 
lity no suggestion has been made ; and they are undoubtedly 
experts in the eye of the law. The unanimity and the 
weight of their evidence in regard to the points that I am 
dealing with are not really weakened by such casual ad- 
missions as the one made by Mr. Warren in cross-examination : 
"I could not blame a licensed surveyor for having been 
guided by books such as have been shown me" ; for if the 
Surveyor-General's case was well founded, Mr. de Zilva's 
operations contained errors such as a misclosure of 26 
minutes in 77 bearings for which it would be difficult to 
furnish any kind of justification. On the other side there 
was merely the evidence of Mr. de Zilva himself and of 
Mr. Benzie, to whom I have already referred. For the text- 
books which the appellant's Counsel relied upon were clearly 
inadmissible, unless he first satisfied sec. 60 of the Evidence 
Ordinance by proof that their authors were dead, or could not 
"bejfound", or had become incapable of giving evidence, "or 
could not be called as witnesses" without an amount of delay 
or expense which the Court regarded as unreasonable. I con- 
ceive that there is nothing in sec. 60 of the Evidence Ordinance 
to prevent the cross-xamination of an expert witness as to opini- 
ons expressed in such treatises. If the witness accepts the 
author's view, he makes it his own ; and apart from that the 
knowledge or lack of knowledge that he displays of the writings 
of other experts may be of value in determining the weight that 
his testimony deserves. But if it is desired to go further than 
this and to contradict viva voce expert evidence by the 
opinions of the writer of a treatise, the party proposing to 
adduce such counter testimony must either call the author or 
satisfactorily account for his al?senee within the meanmg ot 
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t^i, sec. 60 of the Evidence Ordinance. There are obvious ref sons 
^GeiVeraJ^^y the provisions of that enactment should be strictly 
p. . enforced. The expert witness who presents himself in court 
can bo cross-examined as to the grounds of his opinion and 
his qualifications for forming them. The absent author 
speaks from the pages of his woi-k ex cathedra, and, as in the 
case of some of the experts mentioned by Mr. Pereira, the 
description that he gives of himself on the title page may 
convey little or no meaning to a lay tribunal. In the result 
I am not prepared to differ from the findings of the District 
Judge either as to the main error of &2-S).'5 acres or as to the 
incidental errors in Mr. de Zilva's method of working, the 
evidence in regard to which I have carefully considered, 
though I have not examined it here iii detail. 

I would dismiss this appeal with costs. 

Geenier, a. J. — I agree to affirm the order appealed 
from. The presumption in regard to the correctness of the 
Surveyor-General's plans has not been rebutted by the 
appellant. Certainly the appellant's evidence has not shaken 
the ground- work of the case which has been built up against 
him by the expert and scientific evidence to be found in the 
record. No imputation has been cast on the honesty or 
good faith of witnesses like Mr. Warren, Mr. Dawson, 
Mr. Barnard, Mr. Ridout, and Mr. Stronaeh; and a careful 
' consideration of their evidence shows that the discrepancy 
of 92 acres between the appellant's survey and plans 
arid the Surveyor-General's cannot be accounted for except 
on the footing that the appellant was either ignorant of the 
elementary principles of surveying, especially with reference 
to misclosures such as have been pointed out to us at the 
argument, or had done his work so carelessly and negligently 
as to render him unfit to discharge the duties of a surveyor 
with advantage to the public. 

I am of the same opinion as my brother on the question 
of the admissibility of the books on surveying which were 
sought to be used in evidence in the court below. TheyWere 
clearly inadmissible in view of the express provisions 
contained in sec. 60 of the Evidence Ordinari'ce. The reasons 
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given by my brother for their exclusion are cogent ones, and The 
I cannot add anything to them. ^G^ral 

The appellant's counsel pointed out to us that the District ^^ ^u^a 
Judge had made up his mind against his client at a very 
early stage of the procedings, after he had recorded 
Mr. Dawson's evidence. I need hardly say that this was 
■wrong, and that the District Judge should have waited until 
he had the whole evidence before him, and then have ex- 
pressed his opinion. At the same time I find that the 
evidence both for the appellant and against him has been 
recorded with much care and with a wealth of technical 
details, and the appellant's case did not suffer in the slightest 
degree before us in consequence of the District Judge's 
premature expression of opinion, because everything that could 
possibly have been argued in support of the appeal was well 
and ably argued both by Mr. H. J. C. Pereira and 
Mr. Kanagasabai. 

There can be no doubt that the configuration of the land 
in the Surveyor-General's plan and survey is the same as that 
in the appellant's, and it goes without saying that the 
discrepancy of 92 acres is too large and serious to be 
lightly accounted for. The appellant's case- is, however, that 
his survey and calculation as to the extent are correct, and 
the Surveyor-General's are all wrong. The appellant has 
signally failed to establish his proposition, and thus rebut the 
presumption created by sec. 60 of the Evidence Ordinance. 
To my mind there would not have been this large discrepancy 
of 92 acres if the appellant knew his work and was 
competent to discharge his duties as a surveyor. His incom- 
petency has been fully established by the evidence, and I 
would, therefore, affirm the order of the court below and dis- 
miss this appeal. 
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Kinder- KINDERSLEY vs. DAVID. 

sky 

David No. 26,420, P. C, Matara. 

Present: GRBNIEE, A. J. 

Argumeijt : 18th November, 1908. 

Judgment : 24th Novemher, 1908. 

Fahe inforinaiioti — Chairman, Local Board— Public servant — Sec. 19, 
Penal Code — Sec. 180, Penal Code— Nature of information. 

The Cbairuian of a Local Board is a public servant witbiu 
the meauing of sec. 19 of ihe Ceylou Peual Code. 

The Chairiuan of a Local Board is not a public servant with- 
in the meauing of sec. 180 of the Cej'lon Penal Code. 

An offence under sec. iSo of the Ceylon Penal Code is com- 
mitted in Cdses where a person gives information to a public 
servant who has power to be exercised by him to the direct and 
immediate prejudice of another against whom the information is 
given. 

Information given against a person to a public servant, who 
had to pass it on to .another, if any prejudice was to be caused 
thereby, might be an offence under sec. 180 of the Ceylon Penal 
Code if the informant intended that the public servant should 
pass the information to the person or persons who had power to 
deal with the information complained against. 

Where the information given is of a criminal nature no pro- 
ceedings should be taken under sec. i8ountil the criminal charge 
is disposed of. 

Allan Drieberg for accuBed-appellant. 

Bdwa for respondent. 

Judgment. 



c. a. V. 



Grbnier, a. J. — I will assume the correctness of the 
Magistrate's findings on the facts, subject to what I shall say 
presently. I was in doubt, hovvever, at the argument whether 
ihe complainant, who is the r.r ajjirio Chairman of the Local 
Board of Matara, his substantive appointment being, that of 
Assistant Government Agent, was such a public servant as is 
contemplated by sec. 180 of the Penal Code. I think it was 
not seriously contested that he was a public servant within 
the meaning of sec. 19. The definition there given of a 
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public fcjervant is coinprehenBive enough to embrace the com- Kiuder- 
plainant in his capacity of Chairman of the Local Board, be- ^^^^ 
cause I find that even a division officer under the Road I^avid 
Ordinance of 1861 is made to fall under the description of a 
public servant. Besides it seems impossible to disconnect 
the status of the complainant as a member of the Civil Service, 
■which undoubtedly invests him with the legal character of a 
public servant, from his incidental position as a Chairman of 
the Local Board. 

The question is, whether the complainant had it in his 
lawful power as Chairman of the Local Board to cause injury 
to the person against whom the information, which has not 
been very clearly found to be false, and false to the know- 
ledge of the informant, was given. The person informed 
against was the Inspector of the Local Board ; and it was al- 
leged against him by the appellant in a petition that he pre- 
sented to the Chairman that he had misappropriated a sum of 
Rs. 2-50. The word "injury" has received a fairly exhaus- 
tive definition in sec. 43 of the Penal Code. The section runs 
as follows : "The word injury denotes any barm whatever 
illegally caused to any person in bodj-, mind, reputation, or 
property." It was argued for the appellant that the Chairman, 
Local Board, had no power or authority to act by himself 
independently of the Board. This is true, and was conceded by 
respondent. The Chairman presides over the deliberations of 
the Board ; and any action that is subsequently taken is the 
action of the body corporate, and not of the Chairman or any 
member singly. Can it be said therefore that the complainant 
was such a public servant, that he was able to use his lawful 
power to the injury of the Inspector of the Local Board ^ I 
am strongly of opinion that the offence under sec. 180 is com- 
mitted in casey where a person gives information to a public 
servant who has power to be exercised by him to the direct 
and immediate prejudice of another against whom the inform- 
ation is given. I think I said so at .the argument, and made 
reference to the first illustration under sec. 180, which ap- 
plies to the case of false information being given to the 
Inspector-General of Police against a public officer whom it 
was in his power to dismiss. I have been strengthened in my 
■opinion by the ruling of the High Court of Bombay, which I 
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Kinder- was not aware of at the time in the unreported case of Shripate- 
slsv 
y Warnan (1897), to which reference is made on p. 227 of the- 

David La-w of Crimes by Ratanial and Dhirajlal. The section of 
the Indian Penal Code (182) is word for word the same as 
ours (180). In the case of Reg. v. Perianan, and Beg. r. Na- 
i-((i,na, 4 I. L. R. Mad. p. 241, it was held that sec. 182 didnot 
apj)ly where the public servant misinformed is only com- 
petent to pass, and passes, on information, and the power to 
be exercised by him cannot tend to any direct or immediate 
prejudice of the person against whom the information is 
levelled. 

It seems to me that it is of the utmost importance to as- 
certain in a case of this kind whether or not it was in the 
lawful power of the public servant to whom the false inform- 
ation was given to act in such a manner, and so directly,, 
and perhaps effectually, as to cause injury to the person com- 
plained against. That is the test which in my opinion has to 
be applied iu regard to an offence under sec. 180. In this 
case it is clear that the' complainant as Chairman .of the 
Local Board had no immediate and independent authority to 
act on the false information given to him so as to cause injury 
to the Inspector of the Local Board. He certainly had not'the- 
power to dismiss that officer. The matter had to be laid be- 
fore the Board, and it was necessary that there should be the 
conjoint action of the Chairman and the Board before the 
Inspector could be injured in the sense in which the word 
"injury" is used in the section. If it was in the power of the • 
Chairman acting by himself to dismiss the Inspector without' 
any reference whatever to the Board, the case would have been 
free from doubt ; but here, although it cannot be said that 
the Chairman was the servant of the Board, as contendedf or 
in the Court below, he certainly did not occupy the position 
of one who had power and authority to cause direct and im- 
mediate injury to the person complained against. 

In the case of Perern v. dc Silra, 4 A. C. R. p. 33, it, was 
decided by Layard, C. J., following the judgment of the Madras 
High Court in the case of Regina v. Pefidmin to which I have 
already referred, and the judgment of Mr. Justice Lawrie, re- 
l^orted in Koch's Repoi-ts p. 281, that where the falseinformation 
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-was given to a District Traffic Superintendent, who was oiily Kinder- 
:a subordinate officer in the Ceylon Government Railway. ^^^^ 
and who could not without reference to higher authority ex- David 
■ercise any power which would cause injury to the complain- 
ant, no offence under sec. 180 of the Penal Code had been 
committed. I apprehend that the principle upon which that 
case was decided, so far as it could be ascertained from the 
terms of sec. 180, was that the District Superintendent had no 
independent and distinct lawful power or authority which he 
could use to cause injury. He had to pass the information 
on to his superior officer, who I presume had such power and 
authority. Applying the same principle to the present case, 
it may fairly be argued, and I think with reason and justice, 
that the Chairman without being in the position of a sub- 
ordinate officer had still to pass on or convey the information 
to the Board before he and the Board could act together in 
the matter. As was pointed out by Layard, C. .J., in the case 
of Perera v. de Silva, Mayne in his treatise on the Criminal 
Law of India expressed some doubts as to the correctness of 
the decision in the case of licgina v. I'l-riiinmi. Mayne 
■said : "The Madras High Court has held that false informa- 
tion given to a village magistrate who could not himself act 
upon it, but could only pass it on to some higher authority, 
did not come within the words of this section. They thought 
that the words "to use his lawful power" referred to some 
power to be exercised by the officer misinformed, whiih shall 
tend to some direct and immediate pi-eju lice of the persoti 
against whom the information is levelled. Bijt conceding 
, this to be so, surely information given to and for the purpose 
of being passed on to B, and which it was his burden duly so 
to.pass on, must be considered as having been giveii aiid in- 
tended to be given to B." The learned author appears to have 
assumed that the information was given to A for tlie purpose 
■of being passed on to B. Perhaps the facts of the particular 
■case he was dealing with justified his saying so; fn which 
event, no ^ubt, it could fairly be said that the informant 
simply made use of A as a conduit pipe for the information 
that he actually intended for B, and any information there- 
fore given to A was in reality and effect given to B. 

Assuming that Mayrie's criticism is correct and well 
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Kindei- founded, there is no evidence from which I can infer that tha- 
^ t'^ appellant in giving false information to the Chairman did bo- 

David for the purpose of its being passed on to the Board. Even if 
there was evidence, it \vou.lrl not help the prosecution, because 
the Board neither collectively nor individually occupied the 
position of public servants superior to the Chairman, and hav- 
ing the necessary lawful power as such public servants to use 
it to the injury of the person informed against. It is quite a 
diiferent matter that the Board had the power by its consti- 
tution to dismiss any of its employees. There is, however^, 
another point which was apparently lost sight of in the court 
below and not adverted to at the argument of the appeal. That 
point was decided in the case of The Emitress v. Jantni, 5 AIL 
387, and it was there held that where the information given is 
a charge of a criminal nature no proceedings should be taken 
under sec. 182 until the criminal charge is disposed of. I agree^ 
with that ruling. 

Now, the appellant made a distinct charge against the 
Inspector of misappropriating a sum of money which he 
should have credited or paid over to the Local Board. The 
charge was a criminal one, and the appellant should have 
been directed to make his complaint either directly to the 
Police Magistrate or to the Police, who would no doubt have 
taken action in- the matter. 

That does does not appear to have been done, but pro- 
cedings were in effect ordered by the Chairman, after an 
informal inquiry had been held by him (document B), to be 
taken by the Inspector against the appellant under sec. 180 
of the Penal Code on the assumption that the information 
given by him was false. Possibly had the proper procedure 
been followed the appellant would have been in a position to 
prove that the Inspector had taken a sum of Rs. 2-50 from 
him for which he had not accounted to the Board, instead of 
being in the disadvantageous situation of an accused charged 
prematurely with an offence under section 180. If the 
charge was a false one, the appellant should have been pror 
ceeded against under section 208. For the reasons I have given 
I would hold that the complainant as Chairman of the- 
Local Board is not a public servant within the meaning of 



THE ^ APPEAL COURT REPORTS. 181 

section 180 of the Penal Code, and that the accused has com- Kinder- 

sley 

. V. 



mitted no oflEence under that section. 

I must confess that I am glad to have arrived at this 
decision on the law because I am not satisfied upon the evid- 
ence that the charge made by the appellant against the 
Inspector was entirely false. 

I set aside the conviction and acquit the accused. 



David 
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APPENDIX. 



[Extract from the Government Gazette of 
13th November, 1908.] 

The following Order made by the Judges of the Supreme Court 
under section 53 of "The Gourts Ordinances, 1889 and 1901", for re- 
gulating the mode of prosecuting Civil Appeals in the Supreme Court, 
has been laid before the Legislative Council, and unless annulled by 
the Council within forty days, it will be proclaimed in the Govern- 
ment Gazette and come into force accordingly. 

By His Excellency's command, 
. ^ Hugh Clifford, 

Colonial Secretary's Office, Colonial Secretary. 

Colombo, November 12, 1908. 



Order for Regulating the aiode of Prosecuting Civil 
Appeals in the Supreme Court, made by the Judges under 
section 53 of "The Courts Ordinances, 1889 and igoi". 

We, the Honourable Sir Joseph Turner Hutchinson, 
Knight, Chief Justice of the Island of Ceylon, and the 
Honourable Henry Lorenz Wendt, Puispe Justice of the 
Supreme Court of the Island of Ceylon, and the Honourable 
Alexander Wood Renton, Puisne Justice of the said Court, 
and the Honourable Joseph Grenier, Acting Puisne Justice 
of the said Court, do hereby, in pursuance and execution of the 
powers given by "The Courts Ordinances, 1889 and 1901", and 
all other powers and authorities enabling TJs in this behalf, 
order and direct in manner following : — 

1. "The Civil Appellate Rules of 1900" are hereby 
annulled, and the following rules shall stand in lieu thereof : — 

(1) (a) In every civil appeal preferred after December 
31, 1908, the appellant shall furnish to the Registrar, for use 
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of each of the Judges who shall sit on the hearing of the 
appeal, a printed or type-written copy of so much of the record 
of the case as may be necessary for the decision of the 
appeal. 

(b) The costs of such copies shall be costs in the appeal, 
and shall be dealt with accordingly. 

(2) The Registrar of the Supreme Court shall, upon the 
appplication in writing of any party to the action or proceed- 
ing, supply him with typewritten bopies of the whole or such 
part of the record as may be specified in such application, 
upon payment according to the scale in the schedule. Pro- 
vided that it shall be competent for such Registrar, where 
the record is exceptionally voluminous, to require for such 
copies payment of a higher charge not exceeding by more 
than one-half the rates set forth in such schedule. Provided 
also that in the event of a party applying for more than one 
copy, it shall be competent for the Registrar to charge for 
each such adc^itional copy at the higher rate in the last pro- 
viso mentioned. Such payment shall be made by judicial 
stamps to be affixed to the application, and every such appli- 
cation shall state the value of the subject-matter and the 
nature of the action or proceeding in respect of which such 
application is made. 

(3) If the appellant shall not lodge with the Registrar 
the copies of the record for the use of the Court, or duly 
make application under rule 2 for coi)ies of the record within 
one month from the date of the receipt of the petition of ap- 
peal in the Supreme Court Registry, or within such further 
time as the Court or a Judge shall in the circumstances con- 
sider reasonable, the Court or Judgfe may order the appeal to 
be dismissed. 

(4) All petitions of appeal which are drawn and' signed 
by an advocate or proctor shall be printed or typewritten, or 
written in good round clerk's hand, on machine-made cream- 
laid foolscap paper of 14 pounds weight per mill ream or 
thereabouts. 

(5) This Order may be cited as "The Civil Appellate 
Rules of 1908", and shall come into operation on the First 
day of January, One thousand Nine hundred and Nine. 
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Interlocutory Appeals from District Courts. 

In Partition In aU other 

Actions. Interlocutory Appeals.. 
Rs. Rs. 

Payable by the appellant for 
one copy (including two 

copies for the Judges)... 6 ■•• 4 

Payable by the respondent 

for one copy ... 6 ... 4 

Appeals from the Courts of Bequests. 

Rs. 

Payable by the appellant for one copy (including one 

copy for the Judge) ... ... ... 3 

Payable by the respondent for one copy ... ... 3 

Appeals to be heard in Revieiv. 

Rs. cts 

Payable by the appellant for one copy (including 

three copies for the Judges) ... ... 17 50 

Payable by the respondent for one copy ... 17 50 

Dated at Colombo, this 2nd day of November, 1908. 

J. T. Hutchinson, 

Chief Justice. 

H. L. Wbndt, 

Puisne Justice, 

A. Wood Rbnton, 

Puisne Justice. 

Joseph Grbnibr, 
Acting Puisne Justice. 

I certify that this is a true copy of the rules made by 
the Judges of the Supreme Court under the provisions of 
section. 53 of "The Courts-Ordinance, 1889 and 1901". 

J. T. Hutchinson, 
November 2, 1908. Chief Justice.. 
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. KING vs. DHARMAWARDENE 
et al. 

No. 1,873, D. C. (Or.), Kandy. 

,„ 10th Jime, 1908. 

Forged document— Abetting— Valuable 
security— Jurisdiction of District 
Court— Penal Code, sees. 102, 456 & 
459- 

Per Hutchinson, C. J. : — In a 
charge under sees. 102 and 459 of the 
Penal Code of abetthig the offence of 
using a foyged document, the docu- 
ment being one of the kind mentioned 
in sec. 456, viz., a valuable security, 
the District Court has jurisdiction to 
hear the charge. 

Queen v. Perera (S N. L B. p. 131) 
followed. 



In the matter of the Estate of REN- 
GASWAMY, deceased. 

No. 1,980, D. C, Kandy, 

10th Jima, 1908. 

Judge, powers of^ Alteration of order 
made by predecessor in office. 

The petitioner applied by petition, 
to Court under chap. 55 of the Civil 
•Procedure Code for an order for the 
judicial slsttlement of the account of 
the administratrix of the estate of the 
Ideoeased in which they claimed to be 
interested. 



The matter was fixed for enquiry, 
and on the day it came up for hearing 
the petitioner applied for a postpone- 
ment on the ground that he was not 
ready: The District Judge (who was 
not the judge who entertained the 
petition) said that the petition was in 
his opinion one which should never 
have been entertained, except on secu- 
rity being given, and he allowed the 
postponement only on condition the 
petitioner deposited a sum of Rb.-500 
in Court for the costs of the respond- 
ents ; if the deposit was not made 
within one' month, the petition would 
be dismissed. 

Held, per Hutchinson, C. J., & 
Wood Rbnton, J.: — That the order 
was one which the judge had no power 
to make. Whether the order of the 
oipiginal judge was right or wrong his 
successor in office was bound by it, and 
should have treated it as a proper 
order. 

ANDRIS APPU vs. DANIEL. 

No. 6,749, D. C, Gallb. 

ISth June, 1908. 

Buddhist temporalities— Proper person 
to stie or be sued. \ , 

Per Wood Benton, J., & Greniee, A . 
J.:— The effect of the Buddhist Tem- 
poralaties Ordinance No. 8 of 1905 is to 
make the duly appointed trustee the 
person who is to sue or be sued in con- 
nection with temple property. The 
scope 6i the statute clearly results 
from the language which the legisla- 
ture has itself employed. 



u. 
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THE SURVEYOR-GENERAL vs. the Penal Code includes any kind of 
DE SILVA. animal whicli is likely to cause 

danger to human life or any probable 
No. iV of 1889, D. C, Kandy. danger of grievous hurt. 

16th June, 1908. 



Evidence— Accuracy of survey plati — 
Evidence Ordinance, sec. 83 — Pre- 
sumption— Bases of 'measuremen t. 

Per Wood Rbnton, J.: — Sec. 83 of 
the Evidence Ordinance requires the 
Court to presume the accuracy of 
surveys and plans if they purport to 
be signed by^, or on behalf of, the 
Surveyor-General; the presumption 
created by this section extends to 
everything necessary to be done in 
order to make the survey or plan a 
faithful drawing and measurement of 
the land surveyed, and includes, there- 
fore, the selection of ■ proper bases of 
measurement. 



WIOKREMESINGHE vs. BATTA. 

No. 1,132, P. C, KUBUNBGALLE. 

19th June, 1908. 

Arrack Ordinance— Ordinance No. 10 
of 1844. sees'. 46, 51 & s<)— Peace 
officer -Power to seize fermented 
toddy. 

Per Grbnibk, A. J.: — Sees. 46, 
51, and 59 of- the Arrack Ordinance No. 
10 of 1844 gives a peace officer the 
right to seize fermented toddy. 



GUNESEKERE vs. CHRISTINA- 
HAMY. 

No. 10,152, P. C, Nbgombo. 

19th June, 1908. 

Pub fie nuisance — Penal Code, sec. 282^ 
N gligence with respect to animals. 

Per Gbbnibe, A. J.: — Sec. 282 of 



MENCHI NONA vs. HENi»I 
SINNO. 

No. 31,654, P. C, Balapitiya. . 

22nd June, 1908. 

Maintenance ,— Paternity — Corrobora- 
tion of mother's evidence^ 

The respondent was ordered to pay 
maintenance for his illegitimate .child, 
and it was contended in appeal that 
thare was not sufficient corroboration of 
the mother's |statement that the res- 
pondent was the father of the child) 

Held, per Hutchinson, C. J. :— That 
evidence of a proposal of marriage 
between the parties and that the 
respondent had lived for some time in 
the same house with the woman was 
sufficient corroboration. 



BANDA vs. RAMASAMY. 

No. 2,690, P. C, Nuwara Eliya. 

aeth June, 1908. 

Admission of guilt— Unqiuilified ad^',i 
mission— Criminal Procedure Code, 
sec. 188. 

The accused in thi^ case was 
charged with the theft of galvanized 
roofing, worth Rs. B.wheh he made 
the following statement to the Magis- 
trate :— '-When the late D. M. 0. was 
leaving, these galvanized sheets were 
on the ground. I went to his lady and 
asked if I might have them. She said 
I might. So I took them. They came 
from a cattle shed used by the D.M.O. 
It was put up by Dr. Pieris, and im- 
proved by the late D. M. O. When 
he left he pulled it down." 
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On a subsequent day the parties were 

■present, and the Magistrate made this 

record: "Accused is unable to prove his 

■J^statement that the D. M. O.'s wife gave 

- ' him leave to take the sheets. He has 

taken no steps to summon her. In 

any case she had no authority to give 

them, and I do not believe she gave 

any such leave." The accused was 

convicted. 

Held,per Grenibe, A. J.: — That the 

accused's statement was in no sense an 

^unqualified admission of guilt as 

"reqtiired by sec. 188 of the Criminal 

Procedure Code. 



In the matter of the Estate of JAMES 
PEEBBA, deceased. 

No. 2,191, D. C, Kandy. 

38th June, 1908. 

Intestate succession — Adulterine bas- 
tards—Children born ex prohibito 
coDcuhit.\x— Right to tnoihef's esta,te 
— Access— Admissibility of husband^ s 

' evidence— Evidence Ordinance (No. 
14 0/1895^, sees. 112 & 120. 

Per Hutchinson, C. J., & Wood 
Eenton, J. : — Adultery being no longer 
an offence in Ceylon children born in 
adultery are not now homexproMbito 
concubitu, and can therefore inherit 

;' their mother's estate with her legiti- 

fejmate children. 

f* A husband is a competent witness 
to prove that he had no access to his 
wife. 



A. purchased a land at a Fiscal's sale 
and conveyed it on 27th January, 1905, 
to B., who instituted an action against 
C. for declaration of title and eject- 
ment, and in it called upon A. to war- 
rant and defend his title or return the 
purchase money. The fiscal's sale to 
A. was confirmed on the 11th AprU, 
1901, but conveyance did not issue till 
14th July, 1906. The present action 
by B. was instituted on 5th July, 
1906. 

Held, per Wood Benton, J., & 
Grbniee, a. J.:— That the Fiscal's 
transfer having issued after the insti- 
tution of action it came too late to 
confer title for the purpose of the 
present proceedings. 

Ahuhahker v. Kalu Etena (9 S. C. C. 
p. 32) and Sella v. Baphiel (1 S. C. B. 
p. 73) distinguished. 

That the fiscal's sale, though imper- 
fect in the absence of a conveyance, 
clearly formed a legal starting point 
for a title by prescription. 



PONNAMMA vs. WEBEASOOBIA 
et al. 

No. 836, D. C, Tangallb. 

6th July, 1908. 

jFiscal's sale— Issue 0/ conveyance after 
institution of action— Title— Pre- 
scription. 



SILVA et al. vs. SILVA et al. 

No. 8,412, D. C, Gallb. 

nh July, 1908. 

Partition action— Claim for compensa- 
tion — Admissibility. 

Per Gebnier, A. J., & Wood Ben- 
ton, J, : — That a claim for compensa- 
tion cannot be included in a parti- 
tion action. 



PEEEBA vs. PEEEBA. 

No. 4,400, C. E., Kalutara. 

7tU Julxj, 1908. 

Writ— Reissue— Small Tenements Or- 
dinance (No. II of 18S2J— Loss oj 
record-Refusal— Validity. 

Per Hutchinson, C J. :— AppH- 
cation for a re-issue of writ of posses- 



IV. 
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sion uiider Ordinance No. 11 of 1882 
should not be refused because the 
record has been lost. The original 
writ together with the flsoal's return 
to it and the uncontradicted affidavit 
of the plaintiff is sufficient evidence 
of the decree. 



GOVEENMENT AGENT, W. P., vs. 
COOBEY et at. 

No. 2,235, D. C, Colombo. 

nh July, 1908. 

Land acquisition— Claim' by lessee of 
claimants for compensation. 

To a land acquisition case was 
joined an action for compensation in 
respect of certain improvements alleg- 
ed to have been made by the lessees of 
two of the claimants, and for damages 
in consequence of the lease having 
been determined before the expiration 
of the term agreed upon. 

Held,, 'per Wood Ebnton, J., & 
Grbnibk^ a. J. : —That there was no 
provision in the Ordinance No. 3 of 
1876 for a claim of this description. 



THEONIS vs. SIMANIS. 

No. 31,790, P. C, BAIiAPITIYA. 

RanA July, 1908. 

Mischief— Evidence of serious wounds 
—Jurisdiction of Police Magistrate. 

Per Wendt, J. :— The fact that seri- 
ous wounds were infiicted on the 
complainant does not deprive the 
PoUoe Magistrate of jurisdiction xm- 
der see. 80 of the Penal Code to hear 
a charge of behaving in a disorderly 
manner on the public road. 

King v. Jayawardene (2 A. C E. p. 
97) distinguished. 



PALLIL rs: VEEEAPPEN. 

No. 6,384, P. C, Hatton. 

aith July, 1908. 
Breach of peace— Jimsdiction oj Police- 
Magistrate to require security to keep- 
the peace—Sec. 287, Penal Code— Sec. 
80, Criminal Procedtire Code. - 

Per Wendt, J. : — Using obscene lan- 
guage, an offence under sec. 287 of the 
Penal Code, does not "involve"' 
breach of the peace; and where there: 
is no proof of such a breach a Police 
Magistrate has no jurisdiction to re- 
quire security to keep the peace under 
sec. 80 of the Criminal Procedure Code ; 
and in no case can the term of the 
bond be for more than 6 months, 
Vfhich is the maximum fixed by sec. 
80 of the Criminal Procedure Code. 



THE KING vs. PODI SINNO. 
No. 1,993, D. C. (Cr.), Colombo. ■ 
" 251% July, 1908. 

Robbery— Conviction for theft — Sec. 
183, Criminal Procedure Code. 

Wherfe a man who was indicted for 
the offence of robbery under sec. 880 
of the Penal Code was convicted of 
the offence of theft under sec. 367 of 
the Penal Code, 

Held, -per Wendt, J. : — That sec. 
183 of Criminal Procedure Code sup- 
ports the action of the District Judge 
in convicting the accused of the 
offence of theft. 



GOONETILLEKE vs. ALLIS ei aL 

No. 28,146, P. C, Panadukr. 

S8th July, 1908. 

Gaming— Keeping a gaming place — 
Joinder of charges— Sec. 180, Civil 
Procedure Code. 1 

Per Hutchinson, C. J.: — The 
•charges of gaming and of keeping a 
gaming house could be joined under 
sec. 180 of the Civil Procedure Code. 
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FERNANDO vs. ANTHONIPILLAI. 

No. 9,529, C. E., Kayts. 

18th August, 1908. 

Costs—Power pf Court — Apportion- 
ment—Sees. 2IO <Sf 211, Civil Pro- 
tedtire Code. 

Per Wood Rbnton,J.: — See. 210 of 
the Civil Procedure Code enables and 
directs the Court to say in its decree 
by whom the costs of "each party" 
are to be paid; and 211 gives it fuU 
power to apportion the costs of every 
action in any manner it thinks fit. 



WIJESINGHE vs. BAWA. 

No. 4,742, C. E., Anueadhapuea. 

18th August, 1908. 

Injunction — Service — ■ Language in 
which copy should be served — Sec. 55,' 
Ciroil Pi ocedure Code. 

Per Wood Ebnton, J. : — There 
is no provision in the Civil Pro- 
cedure cade which, as in the case 
of a summons to answer a plaint (see 
see. 55), makes it necessary that the 
copy of an injunction served on a 
defendant should be drawn up in the 
language of the race to which he 
,l)elongs. 



SINGHO APPU vs. AMAEASDEIYA 

No, 17,509, D. C, Kandy. 

18th August, 1908. 

Partnership- Dissolution — Action for 
accounti?ig—Orctl evidence to esta- 
blish partnership— Admissibility. 

Per Hutchinson, C. J., & Wbndt, 
J.:— Where a partnership in fact 
existed and has been determined then, 
in an action to adjust the accounts 
between the partners, parol evidence 
is admissible to "establish the partner- 



ship", that is, to prove that it existed^ 
if that fact is denied by the defendant. 



NADAN vs. PEEUMAL et al. 
No. 10,380, P. C, Negombo. 



21st August, 1908. 

Village tribunal— Jtirisdiction- 
theft"— Meaning. 



'Petty 



Per Wbndt, .J. : — The Ordinance No. 
24 of 1889, sec. 28, does not enact that 
village tribunals alone shall try all 
oases of theft of property under Es. 20 
in value, but only "petty thefts" of 
such property. 



GUNEWAEDENE vs. BABUN. 

No. 25,994, P. C, Matara. 

aWh August, 1908. 

Charge— Written report by headman — 
Procedure — Chaige should be in 
writing— Sees. i6^(b), 187(1) & (2), 
Crimiaal Procedure Code. 

Per Wood Eenton, J. : — Where a 
case is launched on a written report 
in terms of sec. 148 (b) of the Criminal 
Procedure Code it is the duty of the 
magistrate, in conaplianoe with sec. 
187(1) of the Code to frame a charge 
against the accused. 

It is not expressly provided that 
such a charge must be embodied in 
writing, but that requirement does 
follow from the provision in sec. 187 
(3) that the magistrate shall read the 
charge to the accused. 



GEAHAM vs. ALAGIE 

No. 30,783, P. C, Matalb. 

28th August, 1908. 

Secmity to keep the peace— Sec. 80(1),. 
Civil Procedure Code. 



Vl. 



SUPPLEMENT TO THE APPEAL COURT REPORTS. 



Per Wood Benton, J. : — Sec. 80(1) 
cannot fairly be extended to a case in 
which there is only a probability of a 
breach of the peace. 



WIJEYSINGHB vs. Db SABAM. 

No. 25,934, P. C, Matara. 

aSth August, 1908. 

Theft — Removal ofprcF.dial products — 
Bona fide claim to property. 

Per Wood Benton, J. ': — The re- 
moval of prsedial products from the 
possession of the complainant, not only 
without the complainant's consent, but 
without his knowledge — whatever 
ultimate right the accused might be 
declared by a court of law to have in 
the land in question — amounts to 
theft, as he had no immediate right to 
the particular product which he ap- 
propriated. 



NAWANA vs. FEBNANDO. 

No. 22,662, P. C, (Addtl.), Colombo. 

28th August, 1908. 

£,scapefrom custody —Escape of person 
ariested only on suspicion — Charge 
under sec. 219, Penal Code. 

Per Wood Benton, J.: — A person 
who is arrested on suspicion of haviAg 
committed an offence and escapes can 
be charged with the offence of having 
escaped from legal custody under the 
later portion of see. 219 of the Penal 
Code, which attaches a punishment to 
escape "from any custody in which he 
is lawfully detained for any such 
offence". 



OOBNELIA vs. SAMODIS. 

No. 22,212, P. 0., Mataka. 

9th September, 1908. 

Maintenance— Imprisonment for fail- 
ure to pay— Powers of magistrate. 



Per Wood Benton, J. : — Under sec. 
9 of the Maintenance Ordinance (No. 
19 of 1889) a magistrate can order im- 
prisonment only in respect of what 
remains unpaid after the warrant has 
been executed. 

There is nothing in sec. 9 of the 
Ordinance to prevent a magistrate 
issuing one warrant for the recovery 
of more than one month's arrears of ' 
maintenance. ■ 



SAIBO vs. KATIBKAMEBTAMBY. 

No. 4,144, P. C, Teinoomalib. 

nth September, 1908. 

Game — Shooting during close season, 
— Requisites of proof— Ordinance 
No. 10 0/1891. 

Per Wendt, J.: — In a charge of 
shooting game (as defined in'Ordinance 
No. 10 of 1891) without a licence 
during the close season, it is essential 
to prove that the close season had 
been declared, and also the modes of 
pubUcation as specified in sec. 13. 
(P. C, Hambantota, No, 3,586, 
S. C. M., 18th September, 1905, 
followed). 



DINES vs. JAYAWAEDENE. , 

No. 25,311, P. C, Tangallb. ], 

14th September, 1908. 

Appeal — Conviction— No sentence- 
Sees. 335 336 & 337, Criminal Pro- 
cedure Code. 

PerWENDT,J. : — Where a person is 
convicted and no sentence is passed, 
he cannot appep,! except with the 
leave of the Oomrt or upon a point of 
law. (See sees. 385, 336 & 337, Crimi- 
nal Procedure Code). 
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ABAYAKOON vs. DIONIS. 

No. 8,615, P. C. (Addtl.), Colombo. 

14th September, 1908. 

yUlage tribunal— /ui isdiction — Gatn- 
ing place-Sec. 6 of Ordinance No. 
24.0/" 1 889. 

Per Wood Ebnton, J. : — The rule in 
sec. 6 of Ordinance No. 24 of 1889, 
gives jurisdiction to a village tribunal 
xjnly in the case of a passive permission 
to use a place as a common gaming 
place. 



PALANIAPPA CHETTY vs. GOMES 
et al. 

No. 8,697, D. C, Kalutaka. 

Uth September, 1908. 

Res Judicata— Dismissal of action — 
Sec. 418, Civil Procedure Code. 

Per Wendt & Wood Ebnton, JJ. : — 
The dismissal of an action under 
sec. 418 of our Code comes within the 
range of the law of res judicata as it 
exists in Ceylon. 

The judgment of dismissal is a 
"decree", as it finally disposes of the 
suit (i.e., the plaintiff's right to main- 
tain the action) so long as it remains 
oh record. 

Being a "decree" it operates as res 
judicata under sec. 207 of the Civil 
Procedure Code. 



De ZILVA vs. JUAN. 

No. 41,994, P. C, Gallb. 

26th September, 1908. 

Building— Ordinance No. 17 of 1887, 
sec. 2— Prescription— Airden of proof 
—Sec. 283 of Ordinance No. 17 oj 
1887. 



Per Wood Eenton, J.: — A house 
does not become a building until it is 
roofed. When once a house is erected 
within the meaning of sec. 2 of the 
Ordinance of 1887, there is a breach of 
the by-law (Rule 1, chap. 4). 

When a plea of prescription is 
raised under sec. 283 of the Municipal 
Council's Ordinance, the burden of 
proof is on the accused. 



THEPANIS vs. PEEEEA et al. 

No. 29,935, P. C, Anueadhapuea. 

26th September, 1908. 

Police Magistrate — Office Assistant to 
the , Government— Charge by head- 
tnan— Competency of the Office As- 
sistant as Police Magistrate to hear 
the chaige. 

Where a Police Magistrate, who 
was also an Oifioe Assistant to the 
Government Agent, heard a case in- 
stituted by a Police Headman, who 
was a subordinate officer under the 
Pohce Magistrate, in his capacity as 
Of&ce Assistant — 

Held, 'per Wood Ebnton, J. : — That 
such a case does not come with the 
purview of the cases of Rods v. Bana 
(1. N. L. E. p. 373), Daniel v. Carim 
TJsuff (1 Tamb. 60), Perera v. CaroUs 
(1 Tamb. 61), or Queen v. Huggins 
(1 Q. B. 563), as the Police Magistrate 
is only the Office Assistant to the 
Government Agent, to whom the 
Headman was subordinate, and in a 
case in which the acts charged are 
m,ale in seoi a very serious character. 



GEEVE t)«. CAEPEN. 

No. 12,358, P. C, Colombo. 

28th September, 1908. 

Master and servant— Notice to quit need 
not be in writing— Verbal notice 
sufficient— Sec. 3 of Ordinance No. ii 
0/1865. 
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Per Wood Eenton, J. : — It is not ne- 
cessary under sec 3 of the Labour Ordi- 
nance (So. 11 of 1865) that there 
should be a notice in writing of a 
servant's , intention to terminate a 
monthly engagement. 

A verbal acceptance on the part of 
a servant to accept his employer's 
offer of higher wages, and the fact of 
Ms continuance in service in considera- 
tion of the advance in his wages after 
' the date on which he gave written 
notice of quitting, are quite sufficient to ; 
keep his original coiitract in force. 



toddy called to his assistance peons of 
the arrack renter, who were obstruct- 
ed— 

Held, per Wood Eenton, ,T. :— That, 
in view of the general terms of sec. 
183 of, the Penal Code it is competent.. 
for a peace officer to call to his aid 
such assistance, and the obstruction 
caused to the peons was an offence. 

Sec. 59 of the Ordinance No. 10 of: 
1844, authorizes a peace, officer to 
search for fern:fented toddy in any 
place where he ha,s reason to believe- 
fermenated toddy is. 



GODAGAMA vs. MATHES. 

No. 81,976, P. 0., Balapitiya. ' 

29th September, 1908. , 

Sentence— Accused already itndergoin^ 
imprisonment — Sentence to conmience ' 
at expiration of ■ previous sentence- 
Order to run concurrently irregular 
— ^ec. 321, Criminal Procedure Code. 

Per Wood.Eenton, J. :— It is not 
competent for a, magistrate to order 
that a sentence passed on an offender 
who is already sentenced for another 
offence should run concurrently with 
the previous sentence. 

Under see. 321 of the Criminal Pro-, 
cedure Code such sentence should - 
coinmence at the expiration of the 
imprisonment to which he has already 
been sentenced. 



.PINTO m. UKKU. 

No. 15,918, P. C, K^NDY. 

SOth Septemler; 1908. 

Peace officer— Obstruction — Assistance 
— Sec. 183, Penal Code— Where search 
should be made. 

Where a peacer officer in the exeou- ' 
tion of a search warrant for fermented 



SINGEE MFG. Co., 
PEEEEA. 



Ltd. vs. 



No. 6,279, P. C, Hatton. 

l'3t]i Octoher,1908. ' 

Per Wbndt & Wood EBNToNi. 
JJ. (Hutchinson, C. J., agreeing, 
though not hearing the argument) : — 
A petition of appeal by a com- 
plainant signed by his proctor only 
is in order. No prOxy is required in a- 
criminal case,- and District Court, 
proctors- are qualified to sign petitions 
of appeal. 



EANGMENIK vs. GANGAWATE, 
KOEALE etal. 

No. 2,349, D. C, Kandy. 

' Uth Ootober, 1908. 

Appeal~Non-joindcr of necessary party 
— Objection — Sec. 756,- Civil Pro- 
cedure Code. 

Per WeNdt, J.:.— Thejact that a. 
necessary party is not named in the 
appeal and that no notice of the appeal 
was gerved on him is not fatal to the 
appeal under sec. 756 of the Civil Pro- 
cedure Code. Such objection beingone 
for lack of parties, it can be remedied , 
by sending the case back for the 
purpose. 
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FERNANDO ^^•^. MARIKAR. 

No. 4,187, C. R., Colombo. 

• ith June, 1908. 

, Proctor— "Incapacity to act" — Tempo- 
rary absence from the Island— Ctvil 
Procedure Code. sec. 27. 

Ver Wood Bbnton, J. : — It is quite 
-cltar that see. 27 of the Civil Proce- 
dure Code primarily contemplates an 
"incapacity to act" ejusdem generis 
with the disqualifications which im- 
mediately precede it. 

Absence, which for the purposes of 
protracted litigation would only be 
treated as temporary, might be, from 
, the point of view of a simple case of 
which the Courts ought to dispose in a 
few months, a permanent absence ; and 
under such circumstanoes it ought to 
be open to the client to satisfy the 
Court that the absence of his Proctor 
belongs to this category. 



THE KING i;s. DIAS. 

No. 1,930, D. C. (Cr.), Kalutara. 

1st July, 1908. 

; District Court — Criminal jurisdiction 
— Penal Cote, sec. &&— Criminal 
Procedure Code, sec. i\. 

Per Hutchinson, C. J., & Wood 
Renton, J. : — Sec. 68 of the Ceylon 
Penal Code does not enable a District 
Court to impose a sentence of impri- 
sonment in excess of the ordinary 2 
years' limit, to which its jurisdiction is 
Confined by sec. 14 of the Criminal 
■ Procedure Code, even though there are 
previous convictions against the ac- 
cused. 



TILAKERATNE vs. WIJESINGHA. 

No. 5,046^ C. B., Anuradhapura. 

2nd July, 1908. 

Proctor - Appointment-Proxy— Omis- 



sion of client to sit;n bt fare institu- 
tion of leg.it proceedings- Siil-^eqiient 
ratification. 

Per Hutchinson, C. .J.: — Sec. 27 of 
the Civil Procedure Code, which 
enacts that "the appointment of a 
proctor to make any appearance or 
application or do any act as aforesaid 
shall be in writing by the client and 
shall be filed in Court", is only direct- 
ory. 

The enactment no doubt means that 
the appointment is to be signed and 
filed before the Proctor does anything 
in the action ; but if the omission to 
sign is not because the proctor has 
not in fact any authority, and if the 
client afterwards ratifies what has 
been done in his name by signing the 
authority, that satisfies the reqnire- 
naents of the enactment. 



PERUMAL CHETTY vs. GONE- 
TILEKE. 

No. 7,522, C. B., Colombo. 

10th July, 1908. 

Trial— Appearance of Proctor— Appli- 
cation for postponement — Refusal — 
Subsequent proceedings— Civil Pro- 
cedure Code, sec. 823. 

Per Hutchinson, C. J. : — Where a 
proctor appears for his client and asks 
for a postponement, which [the judge 
refuses, it is not competent for the 
Court to give judgment for plaintiff 
under sec, 823 of the Ciyil Procedure 
Codes without trial. 



COSTA vs. FERNANDO et al. 

No. 9,090, C. R., Negombo. 

14th July, 1908. 

Action under sec. 247 of the Civil Pro- 
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cedure Code^oinder of debtor as 
defendant— Prescriptive possession. 

Per Hutchinson, 0. J. : — A judg- 
ment-debtor may be joined as a plain- 
tiff in ail action under sec. 247. 

In an action under sec 247 of the 
Civil Procedure Code the judgment- 
debtor can be joined as a party de- 
fendant. 

Proof of such possession as is men- 
tioned in sec. 3 of Ordinance No. 22 
of 1871 by the plaintiff or his debtor 
under whom he claims will entitle the 
plaintiff to a decree in his favour. 



MAEIKAR vs. CAFFOOR. 

No. 3,.594, D. C, Kaltjtaea. 

Slst Juhj, 1908. 



Interim injundion- 
bility of applicant. 



-Damages — Lia- 



Per Hutchinson, C. J., & Wendt, J.: 
— An interim injunction should never 
be granted ex parte or on notice with- 
out an undertaking as to damages. 

In the absence of such an undertak- 
ing, and of proof that the apphoant 
acted maliciously, he is not liable for 
any damage which the other party 
suffered in consequence of the injunc- 
tion. 



THE KING vs. PODI SING HO. 

No. 1,998, D. C. (Cr.), Colombo. 

!>nh July, 190S. 

Robbery, charge of— Conviction for 
theft— Criminal Procedure Code, sec. 
\S^— Ceylon Penal Code, .lecs. 367 & 
380. 

Per Wendt, .T. : — It is competent 
for a Court upon an indictment of rob- 
bery to convict an accused of theft. 



BABAI HAMY vs. MAECINA 
HAMY et 0.1. 

No. 8,009, D. C, Gallb. 

anh July, 1908. 

Donation —Minor — Acceptance - Fidei 
coiniiiisiiu)— Right of suivivorship. 

Per Hutchinson, C. J.,& Wendt,.!. : 
— A mmor can accept a donation 
made in his favour. 

Where a deed of donation creates a 
single fiilci commissum it follows that 
so long as a descendant of any one of 
the donees exists he is entitled to the 
possession of the whole property as 
against an alienee of the donees. 

Tilleheratne v. Aheyesahera (2 
N. L. R. p. 313) followed. 



THE ATTORNEY-GENERAL vs. 
PONNIAH. 

No. 2,457, D. C, Batticaloa. 

13th August, 1908. 

Execution of wt it —Re-issue-— Power of 
Court — Fiscal's return to writ — De- 
posit of stibsistence allowance — Re- 
lease of debtor — Opening of outer door 
of dwelling house — Effect of these 
provisions in regard to Ctown — 
Civil Fiocedure Code, sees. 298, 300, 
311, 318, 366 &Z-11. 

Per Hutchinson, C. J., & Wood 
Renton, J. : — There is nothing in the 
Civil Procedure Code to prevent a. 
judge from extending the time for the 
return of a writ of execution against 
person. 

It is not essential that the exact 
words of sec. 298 should be followed 
in the Fiscal's return. A return that 
"all the available properties have been 
seized and sold" is sufficient. 

The provision in sec. 371 is only 
directory ; and where a return is made 
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without being swoni to, the dufect 
<;oul(i be .subsequently remedied. 

Sec. ;i66 is by its own terms limited 
to civil process issued at the suit of 
ii private individual. 

Sec. B13, providing for tlie deposit of 
subsistence money before arrest, does 
not bind the Grown. 

The provisions in sees. 300 and 311 
regarding the release of a debtor binds 
the Crown. 



KIRIWAXTE rs. SIRIBADDANA 

et al. 

Ko. 26,688, C. R., BADntLA-H.^LDu- 

JIULLA. 

ISth August, 1908. 

AclioH under sec 2^^ of the Civil Pro- 
cedure Code^ Competency of judg- 
ment-debtor to briiig an action — 
"Paiiy against whom an order is 
made"- Civil Procedure Code, sees. 
244, 24s & lift— Right debtor to sue 
for ejectment and declaration. 

Per Hdtchinson, C. J. : — A judg- 
ment-debtor is not a party within the 
meaning of sees. 244-246 of the Civil 
Procedure Code, against whom an 
order on the claim inquiry is made, 
and cannot, therefore, maintain an 
action under see. 247 of the Code. 

The debtor, however, has his ordi- 
nary remedy by action against the 
persons in possession, either to eject 
them or for a declaration of his title. 



JOSIN NONA et al. VB. BATIX 
NONA et al. 

No. 3,288, D. C, Kdroneg.allb. 

21st August, 1908: 

Kandyan Law— .4cquired property— 
Interest of widow. 

Per Wood Rbnton, J. :— A Kandyan 
widow is erltitled to a life interest in 



the entirety of her deceased husband's 
acquired property. The fact that such 
property was acquired during the first 
marriage does not limit her right to 
a half share. 



ANDRIS ,m. Bu SILVA. 

No, 4,165, D, ( ;., Mataea. 

Mt}i Aiujnsi. 1908. 

Prescription — Co-owners — Interruption 
of piescription by one of several co- 
owners. 

Per Hutchinson', C. .T. & "\Voo» 
Renton, J. : — Interruption by one of 
several co-uwners of a party pleading 
prescription does not enure to the 
benefit of all the co-owners. 

Dictum of Dias, J., in re Gunasa- 
kera (1 S, C. R. p. 64) disapproved. 



In the mattkr of the last will ani> 
testament of sultan UMMA. 

No. 2,h42, D. C, Colombo. 

3Ut August, 1908. 

Last Tiill— Signature of testatriA: 

Where the sif^uature of a testatrix 
— an attested m.irk — was at the enrl of 
the will in a blank space opposite to 
the attestation clause. 

Held, per Wendt & Wood Rbnton, 
,TJ. : — That the will was duly signed. 

It is sufficient if the signature is so 
placed that it is apparent on the face 
of the will that the testator intended 
to give effect by such signature to the 
writing signed as his will. 



MOHAilED BHOY ^l al. vs. 
DIAS ''f III. 

No. 25,576, D. C, Colombo. 

9th. September, 1908. 

Partition action- Agreement to sell 
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share to be allotted by final decree - 
Moveable property— Bill of sale- Re- 
o-jslralioii. 

AVhere D., pending a partition suit, 
entered into an agreement with B. 
agreeing to sell to B. the share of the 
land or of the proceeds sale which 
would be allotted to him by the final 
decree, 

Held, per Wendt & Wood Kenton, 
,TJ. : — That the agreement was not a 
"bill of sale", because the subject of it 
was not "moveable property", and did 
not stand in need of registration un- 
der the provisions of Ordinance No. 8 
of 1871. 

ATTOENEY-GENERAL vs. 
PBBERA. 

No. 24,032, D. C, Colojibo. 

ISth September, 1908. 

Writ of execution— Issue p^ndimg ap- 
peal to the Privy Council— Applica- 
tion to stay. 

Where the defendant applied to the 
Supreme Court to stay the execution 
of a writ pending his appeal to tho 
Privy Ooiineil, 

B.ald, per Wendt & Wood Renton, 
J,T. : — That the application should 
have been made before the District 
Court. 

ABUBAKKER BEBBE vs. APONSU 
ei al. 

No. 17,919, D. C, Kandy. 

32nci September, 1908. 

Execution of decree— Rests tauce — 
Proof of hindrance — Burden of prov- 
ing title— Civil Procedure Code, 
sees. 325, 327 & 377 ( \)— Interlocutory 
order— No appeal from— Effect. 

Per Wendt & Wood Eenton,JJ. : — 
That the remedy by way of peti- 



tion under sec. £525 of the Ci\il Pro- 
cedure Code is ojjen to a judgment- 
creditor to whom the Fiscal has only 
been able to give constructive posses- 
sion under sec. 324. 

Where there are (1) a distinct allega- 
tion that the respondent had been 
prevented from taking complete and 
effectual possession of the property 
adjudged to him by some adverse 
parties at the instigation of the de- 
fendant, (2) an assertion by the persons 
opposing possession of an adverse 
claim to possession, and (3; a.n avowaJ 
by the defendant that he had granted 
the lease on which that adverse 
claim was based, 

Held : That these facts constituted 
quite a sufficient allegation and proof 
of hindrance to satisfy sec. 325 of the- 
Code. 

Before any investigation under sec. 
237 is ordered it is for the obstructor 
to satisfy the Court that he is a bona 
fide claimant. But when once the 
obstructor has satisfied that Court on 
that point, the application of sec. 377 
(b) has exhausted itself, and the initial 
and ultimate burden of proving title 
or possession, as the case may be, is 
on the decree-holder. 

'V^riiere an interlocutorj' order is 
made, which goes to the very root of 
the proceedings, the fact that it is not 
appealed against at once may fairly 
be regarded by an appellate tribunal, 
before which , it is challenged on a 
final appeal, as evidence of acquiesence 
in it on the part of the appellant. 



HAEMANIS V.S. GARLINA et al. 

No. 3.589, D. C, Kalutaea. 

26 fh September, 1908. 

Breach of promise of ma7riage- Fail- 
ure of action — Recovery of e.rpenses. 

Per Wendt, J., & Geeniee, A. J.: — 
Where the plaintiff failed in an action 
for breach of promise of marriage as 
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there was no written promise of mar- 
riage, he could not reco'^'er the ex- 
penses he was put to in preparing for 
the marriage. 



PEREBA et al. vs. FERNANDO. 
No. 3,656, D. C, Chilaw. 

28th September, 1908 

Joinder of parties— Civil Procedure 
Code, sec. i8. 

Per Wendt & Wood Renton, J J. : — 
That the reason for the power which 
sec. 18 of the Civil Procedure Code 
vests in the Court is to avoid a mul- 
tiphcity of actions and to reduce the 
costs of htigation by providing a 
means whereby one trial shall con- 
clude ("settle") the matter in regard 
to all parties interested. 



KOUNA HAMI vs. JAYASQRIA. 

No. 5,261, P. C, Tangalle. 

28th September, 1908. 

Landlord and tenant- Improvements 
effected by tenant— Right of tacit 
hypothec. 

In an action for rent the tenant 
alleged that he had, with his landlord's 
consent on his landlord's undertaking 
to compensate him, effected certain 
useful improvements. 

Held,, per Wendt, J.: — ^That the 
tenant has a right to contend that he 
had a tacit hypothec on the property 
in virtue of the improvenaents. 



SEGU MOHAMADO vs. GOVIN- 
DEN. 

No. 26,674, C. R., Badulla-Hal- 

DUMULLA. 

30th September, 1908. 
Power of attorney— Power to act dur- 



ing absence of principal— Ac I done by 
agent during residence of principal. 

The power of attorney granted by 
- the plaintiff, in whose name the action 
was brought, to M. L. was in terms a- 
power subsisting only dming the prin- 
cipal's absence. It was proved, how- 
ever, that, at the time M. L. signed the 
proxy in favour of his proctor his prin- 
cipal was actually resident in Ceylon, 

Held, per Wood Renton, J. : — That 
in view of the terms of sec. 25 (b) of 
the Civil Procedure Code, and of the 
cases of Alia Mariltar -v-PathuMuttii 
et al. [(1900) 2 Br. p. 64] , and Bisan- 
doyS Valad Majuiram v. Lahhimcha/nd 
Kisanchamd [(1869) Bom. H. C. Re- 
ports p. 159] the signature of the- 
proxy in question by the quondam 
general attorney was bad. 

SENARATNE vs. CHARLES et al.. 

No. 9,052, P. C, Kalutara. 

3rd October, 1908. 

Trespass- Intent to seduce coolies- 
Offence under sec. ^9 of Ordinance- 
No. II 0/1865 — Penal Code, sec. 48. 

Per Gebniee, J.: — The offence of 
criminal trespass with intent to seduce 
a person from his contract of service 
cannot be brought under sec. 38 of the 
Penal Code, because the offence of 
seduction under sec. 19 of the Ordi- 
nance 11 of 1865 is punishable only 
with three months' rigorous imprison- 
ment, and it cannot, therefore, come 
within the operation of the clause- 
with intent to committ an offence as 
defined in sec. 43 of the Penal Code, 



GOONEWARDENE vs. PERERA 
et al. 

No. 3,616, D. C, Kalutara. 

5th October, 1908. 

Beaching fishing-boats— Right to beach 
on private land— Servitude— User. 
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Per Wendt, J., & G-keniek, A. J. : — 
That the right of beachmg fisLing- 
boats on private land is not a praedial 
or a personal servitude. It could form 
the subject of public right, but there 
must be evidence of immemorial user. 



ATTORNEY-GENEBAL vs. 
LOUIS HAMY. 

No. 9,213, G. R,, Galle. 

5th October, 1908. 

Toll— Sale of right to levy — Right of 
Government to exempt passengers. 

"Where Government had sold the 
exclusive right of levying and recover- 
ing toll, 

Held, per Wood Eenton, J. : — That 
Government had no right in a con- 
tract with a coach proprietor for car- 
rying the mails to stipulate so as to 
entitle him to carry passengers past 
the toll free from levy. 



FERNANDO et al. vs. FERNANDO. 

No. 6,910, D. C., Negombo. 

6t7i October, 1908. 

Prescripticn — Overt act— Nature. 

Per Wendt, J., & Gkeniee, A. J.: — 
That an overt act, from which pre- 
scriptive possession may begin may 
be done in several ways, and not ne- 
cessarily by any physical evidence or 
positive aggression. 



DARLEY BUTLER & Co. vs. Db 
SILVA. 

No. 25,854, D. C., Colombo. 

13th October, 1908. 

Bill of sale— Moveable property— Or- 
dinance No. 8 of 1871 — "Ftiture 



goods" — Sate of Goods Ordinance, 



Per Wkndt, J., & Grenieb, A. J. : — 
That it is perfectly clear from the 
terms of Ordinance No. 8 of 1871 that 
the moveable property contemplated 
by it must be delinite and certain, so 
that it should be capable of being de- 
scribed and identified in a manner that 
would render the registration effectual, 
which is the object of the Ordinance. 

If the projoerty dealt with by the 
instrument in question- is "future 
goods" withm the meaning of the Sale 
of Goods Ordinance, 1896 — that is to 
say goods to be manufactured or ac- 
quired by the seller after the making 
of the contract — then the instrument 
would not be a "bill of sale" within the 
purview of the Ordinance of 1871. 



SILVA vs. FERNANDO. 

No. 594, C. R., Kaltjtaea. 

16th October, 1908. 

Evidence— Production of records in 
evidence. 

Per Geeniee, A. J.: — It is highly 
irregular to tender records in evidence 
without reference to specific portions 
of them, which ought to be distinctly 
identified and marked. 



JA Y A WARDEN E vs. ISI LEBBB. 

No. 9,715, 0. R., Ratnapuea. 

16th October, 1908. 

Prescription — Claim for work done by 
an elephant— Ordinance No. 22 of 
1871, sees. 9 & II. 

Per Grenier, A, J.: — A claim for 
hire for work done by an elephant is 
governed by sec. 11, and not by sec. 9 
of the Ordinance No. 22 of 1871. 

Sec. 9 clearly contemplates manual 
labour. 
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BANDA et al. vs. BANDA. 

No. 5,119, C. R., Anueadhapdra. 

16th October.- 19U.S. 

-^o-ow/ie' s — . 1 ciioii bv one on behalf of 
the other co-ow I ers— Where some of 
the plain tif}\ hive no interest in the 
land Disiii'ssal— Regularity of pro- 
cedure. 

Per Ge?:xihp.,, A. J. : — Where several 
persons jointl.>' instituted an action 
after permission under see. 16 of the 
Civil Procedure Code for themselves 
and onbehalf of their co-owners, and it 
is discovered at the trial that some of" 
them had no interest in the land in 
claim , the action should not be dismiss- 
ed, but the names of the person not in- 
terested should be struck off and the 
remaining plaintiffs should be periait- 
ted to go on, if they so desire, with the 
addition of other parties as may be 
found to be interested. 

FERNANDO vs. EASSIN. 

No. 8,586 P. C, (Addtl.) Colombo. 

17tli October, 1908. 

Maintenance — Residence -Jurisdiction 
—Ordinance No. 19 of 1889. 

Per Wendt, J. : — In an application 
of a wife against her husband for main- 
tenance, the offence (if any) is com- 
mitted at the place of his residence, 
and therefore the Court of the district 
to which the wife had removed cannot 
take cognisance of it. 

In the case of a man who neglects 
to maintain his illegitmate cliild, the 
Court having jurisdiction is the Court 
of the place where the putative father's 
obligation had to be fulfilled, viz., at 
the place of residence of the child. 



THIAGARAJAH vs. PILLAI ct al. 

No. 1,798, D, C, Jaffna. 

aotli October, 1908. 



'T\< isavAlamai — Snccessio/i. 

Where a girl died leaving property 
inherited by her frOni her mother, and 
no brother or sister surviving her. 

Held, per ^YENDT, Wood Renton, J J., 
& Gkknier, a. J. : —That the next of 
kin of the deceased's mother was en- 
titled to succeed to the exclusion of 
the father. 

FONSEKAe^»/. vs. NONA. 

No. 8,538, D. v., Galle. 

30th October, 190$. 

Joint loill — Interpretation — Fidei coni- 
iiiissum. 

A joint will stated : "After one of 
us has died, except that the survivor 
may possess as he pleases the produce 
derived from our estate, we have pro- 
hibited the person who may survive 
after the death of one of us from 
making any disposition whatever ac- 
cording to his single will of the move- 
able and immoveable property belong- 
ing to our estate. 

"After the death of us both if there 
be any moveable or immoveable pro- 
perty which has remained over after 
providing our maintenance, one just 
half of all that may be divided and 
taken 'by the heirs in blood of G., and 
the remaining half bv the heirs in 
blood of C " 

Held, per Wendt, J., & Grenieb, 
A. J. : — That the intention of the tes- 
tator and testatrix was that the sur- 
vivor was to have only a life interest 
in the property, and not the dominniii 
and the power of alienation. 

FERNANDO vs. PEUEliX et al 

No. 15,971, C. R., Nbgombo. 

31st October, 1908. 

Destruction by fire— Onw'i of proof. 

Per Wood Renton, J.: — The onus 
of proving that the fire which caused. 
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damage to plaintiffs house during 
the tenancy of the defendant was not 
through his fault, -was on the de- 
fendant. 

Kiilii.fuiif/inn V. Sa2)apatldpillai et 
ah (S. C. M. October 6, 1908) followed. 



ISMAIL LEBBE vs. GUSTAN 
APPU. 

No. 3,455, P- f •: AVISAWELLA. 

23rcl October, 1908. 

Previous cofiviction - Smiimary juris- 
diction of Police Magistrate— Ordi- 
nance No. 1 o/iSgg, sec. 6. 

Pur "Wendt, J.: — Sec. 6 of Ordi- 
nance No. 7 of 1869 deprives a police 
magistrate of summary jurisdiction in 
the event only of its "appearing" to 
him that the circumstances mentioned 
in the section existed. 

Where a magistrate was not aware 
that an accused being summarily tried 
before him had several previous con- 
victions,and their relative punishments 
were such as to bring the accused 
within the provisious of sec. 6, but 
believed that thej' were not, and 
on that belief tried the accused sum- 
marily, 

Held: That the Magistrate had 
acted with jurisdiction. 



COBEA vs. GIBIGOEIS. 

(In Revision). 

No. 10,203, P. C, Nbgombo. 

aSrd October, 1908. 

Supreme Court, powers of— Power to 
increase amount or nature of punish- 
ment— Criminal Procedwe Code, 
sees. 356 & 357. 

Per Wbndt, J.:— Sees. 356 and 357 of 
the Criminal Procedure Code confers 
on the Supreme Court the power in re- 
vision of increasing the amount or na- 



ture of the punishment passed by any 
Court. 

A distinction must, however, be 
drawn between the case of an acquittal 
and that of a conviction with an inade- 
quate sentence, and also between the 
sentence of a District Court, in which 
the Attorney-General directly prose- 
cutes by one of his officers and that of 
a Police Court, of which the Attorney- 
General has not as a rule any direct 
cognisance. 



nODniGO etal. vs. GREGOEIS et a I. 

No. 8,830, C. E., Colombo. 

S3rd October, 1908. 

Jurisdiction — Court of Requests — Gan- 
sabawa. 

The plaintiff claimed Es. 75; the 
Commissioner found that he was en- 
titled to Es. 10 only, and dismissed the 
action on the ground that he had no 
jurisdiction, and referred the parties to - 
the Gansabawa, 

Held, per Geenibe, A. J.: — That 
tire dismissal of the action was wrong, 
and that the Commissioner ought to 
have entered judgment for Es. 10 
and punished the plaintiff in costs. 



PEDEO APPUHAMY vs. SILVA. 

No. 8,701, P. C, Kaldtaea. 

a4th October, 1908. 

A rrack— Unlawful possession — Sec. 32 • 
of Ordinance No. 10 0/1844. 

Per Wendt, J. : — The possession of 
a quantity of arrack not exceeding 
two quarts is not "unlawful possession 
of arrack" within the meaning of sec. 
32 of Ordinance No. 10 of 1844. 

De Silva v. Shona, [(1876) Eam. 
1872-76, p. 315] ; P. C, Galle, No.. 
19,033, Civ. Min., 21st January, 1903 ; 
and James Appu v. Carolis [(1904) 8. 
N. L. E. p. 116] followed. 
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THE KING vs. BOOVA et ul. 

No. 1,916, D. C. (Ci-.), Kandv. 

aSth October, 1908. 

Criminal trial— Comiuitnient to Dis- 
trict Courton indictment — Regularity 
of proceedings in lower comt— Dis- 
trict Court ca?inotquestion regularity 
of committal. 

Per "Wendt, J. : — A District Court, 
before which an accused person is 
brought for trial upon a warrant of 
committment regular on its face, and 
to which an indfctment is presented 
by the Attorney-General, is not com- 
petent to enquire whether the pro- 
ceedings which culminated in the 
committal were regularly instituted or 
conducted. It 'is its duty to try the 
accused. 

The Queen v. Kolandaivel [(1891) 
1 S. C. B. p. 198] followed. 

Vide Attorney-General v. Appuwa 
Veda [(1907) 10 N. L. K. p. 199] . 

In The King v. Haramanis [(1903) 
8 N. L. E. p. 138] the point was not 
- considered. 



MAOKIE vs. FBBNANDO. 

No. 7,585, C. E., Colombo. 

a9th October, 1908. 

Contract of sale— Acceptance— Sale of 
Goods Ordinance, No. ii of 1896, 
sec. 4. 

Per Gebniee, A. J.:— The Sale of 
Goods Ordinance provides for two 
kinds of acceptances : the first, where 
the buyer actually receives a part 
of the goods, having accepted the 
same; the second, where the buyer 
accepts the goods in a legal sense by 
doing some act in relation to them by 
which he recognizes a pre-existing 
contract of sale independent of there 
being an acc^tance or not in perform- 
ance of the contract. 



DINESA et nl. vs. BAISO. 
^11. 8,578, C. E., Eatnapdka. 
5th November, 1908. 
Kandyan Law— Adoption— Evidence. 

Per Gebniee, A. J. :— The fact that 
man alleged adopted (underthe Kand- 
yan Laws) child's marriage certificate 
the name of the alleged foster father, 
is given as the name of the father 
cannot be regarded as a public de- 
claration of the adoption. 



In the mattbe op the insolvency of 
GAFFOOE. 

No. 1,562, D. C, Kandy. 

5th 'November, 1908. 

Insolvency— Adjudication of debtor in 
cnstody—Release— Detaining credi- 
tor 'i right to be heard. 

Per Wendt, J., & Gebniee, A. J. :— 
That a debtor in custody is not entitled 
as a matter of course to a discharge 
upon adjudication. The detaining 
creditor should have notice of any ap- 
plication for discharge, and is entitled 
to be heard. 



SBNANAYAKE et al. vs. 
YAKE et al. 



DISANA- 



No. 18,482, D. C, Kandy. 

10th November, 1908. 

Deed — Interpretation— V\<i.e.\ commis- 
suui. 

By a deed D. J. "made over" certain 
property to his two children L.^ and K. 
"in the manner hereinafter mentioned 
that is to say : it is determined that 
the said two children L. and K., 
their children and grandchildren from 
generation to generation, can from 
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this day henceforth possess only the 
said laud, but they cannot sell or 
mortgage the same ; and that D. M., 
the mother of the said two children, 
-can during her lifetime possess the 
said land." 

Held, per Hutchinson, C. J., & 
Grknier, a. J. : — That the deed gave 
only a life interest to L. and K. with 
afidei commissum in favour of their 
children and grandchildren. 

Also : It is not essential that a 
deed should state that the gift was 
accepted. 

MACK rs. ATTORNEY-GENERAL. 

No. 8,787, C. R., Colombo. 

nth Noveiiiher, 1908. 

Action for goods lost through negli- 
gence — Ceylon Govei'nincnl Raihvyas 
— Onus of proving veglifieiice. 

Where the action was one to re- 
cover the value of a padlock which 
was used to secure a trunk forming 
part of the plaintiff's luggage as a 
passenger on the Ceylon Government 
Railway's alleged to be lost through 
the neligence and default of the agents 
and servants of the Ceylon Govern- 
ment, 

Held, per Wendt, J.: — That the 
plaintiff' had in the first instance to 
establish such negligence or mis- 
conduct. 



THE KING vs. FERNANDO. 

No. 1,899, D. C, (Cr.), Kandy. 

13th November, 1908. 

Criminal inisapproprlation— Appro- 
priation o/ money out of several 
sums—Charge — One offence— 7 ender 
of witnesses on the indictment- 
Pi actice. 

Where the accused was paid a sum 
of 1 money by three different persons 



and in three different amo.unts, paid 
at the same time, and he was charg- 
ed with having accounted for only a 
portion of the money so received and 
misappropriated the balance, it was 
objected that this was a charge of three 
separate offences, a separate offence 
in respect of each of the three suhis 
paid to him, 

Held,per Hutchinson, C. J. : — That 
the misappropriation is one offence, 
and not several. 

Also: That the practice of the 
Court requiring the prosecution to 
tender for cross-examination any wit- 
ness whose name is on the indictment, 
if the defence wishes to do so, has not 
been uniform in Ce^'lon, and there is 
no law prescribing it, although it 
seems to be right. 

GOONETILLEKE vs. MAM 
NEINA. 

No. 28,944, P. C, Panaduba. 

letli November, 1908. 

Pawnbroker— O I dinance No. 8 of 1893 
— Ai tides left as security for goods 
purchased-^Nol an act against the 
Ordinance. 

Per Hutchinson, C. ,1. : — The fact 
that a person sold goods to customers 
and took certain articles from them as 
security for the price of the goods and 
on the terms that they could be re- 
deemed on payment of the price does 
not amount to the offence of having 
acted as a pawnbroker without a 
license under sec. 24 of the Ordinance 
No. 8 of 1893, as there was no money 
"paid or advanced or lent" on the 
security of the articles. 



SOURJAH vs. FERNANDO. 

No. 4,089, M. C, Colombo. 

16th November, 1908. 

Trespass— Bona fide claim to land — 
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Magistrate has no jurisdiction — 
Acquittal. 

HuTCHiNspN, C. J.; — Where a man 
is brought before a magistrate's court 
•charged with trespass as a criminal 
offence, and sets up in good faith a 
right to the land on which he is charg- 
ed with trespassing, the magistrate 
has no jurisdiction to try the question 
of title raised ; for the fact that the 
claim is made in good faith entitles 
the defendant to be acquitted, even 
though the clahn may be afterwards 
found to have been mistaken. Nor 
does it matter if the decision on the 
claim is found to turn ultimately in 
part or in the whole on a point of law, 
as for example on the construction of 
a will or a deed, for the mistake is a 
mistake of fact, as to whether or not 
he is the owner of the land. 



THE KING vs. NAGAMANY. 

No. 226, D. C. (Or.), .Jaffna. 

SOfh Novonbei; 1908. 

False evidence -Requisites of proof . 

Hutchinson, C. J.; — In a, charge 
of giving false evidence on the ground 
that the accused had denied having 
been sent to jail for 12 months for 
stabbing it is not sufficient to produce 
the man who .was supposed to have 
been stabbed. 

The record of the case must be pro- 
duced and the accused must be identi- 
fied as the person named in it. 

DINGIHAMY m. JANIS APPU. 

No. 26,383, P. C, Mataea. 

ith Becemher, 1908. 

Magistrate — Successor — Prejudice to 
accused — Si!r. 292, Criminal Pio- 
cedure Code. 

Where one magistrate records some 
■evidence and postponed the case and 



on that day another magistrate re- 
corded further evidence and convicted 
the accused. 

Held, per Hutchinson, C. J. : — That 
sec. 292 of the Criminal Procedure 
Code applied to such a case. 

The words "succeeded by :another 
magistrate who has and who exercises 
such jurisdiction" mean succeeded in 
the hearing of the case by another 
magistrate who has and who exercises 
jurisdiction in the hearing. 

K'ERX^my et al. vs, MARKAK. 

9th December, 1908. 

No. 2,928, D. C, Battic.aloa. 

Procedure — Where case has been closed 
— Right to adduce further evidence 
— ('ivil Procedure Code, sees. 1S4, 134 
& i65. 

1''^ Pec Hutchinson, C. J., & Gbbnibe, 
A. J.: — When the parties to a civil 
action have placed before the court all 
the evidence which they can or wbich 
they think desirable and have closed 
their case and liave addressed the 
court, the ordinary course is for the 
court to give judgment in accordance 
with SCO. 184 of the Civil Procedure 
Code. The court might under special 
circumstances reopen the case after it 
had been closed and call for further 
evidence. Sees. 134 and 166 might 
allow it. But in all ordina,ry cases 
the court should give judgment on 
the materials put before it by the par- 
ties and such other evidence as the 
court may require before the case is 
closed. 



PEIRIS vs. SUBASIXGHE. 

No. 42,889, P. C, G.allh. 

15th December, 1908. 

Arrack— Removal— Ordinance No. 10- 
of 1S44, sec. 1 4. 

Per Hutchinson, C. J. : — Where a- 
man takes liquor from his store and 
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removes it or gets it removed to 
some other place, whatever the pur- 
pose may be to which he apphes it — 
whether for sale or for his own con- 
sumption or for that of his friends — 
he "disposes of it" in the ordinary 
sense of the words, and his act is one 
which the Ordinance (No. 10 of 1844 
sec. 14) meant to prohibit and has 
prohibited. 

THE KING vs. FERNANDO. 

No. 2,914, D. C, (Or.) Chilaw. 

15th December, 1908. 

Confession— Admissibility — Confession 
by one of several co-accused. 

Per HcTCHiNSON, C. J.: — The con- 
fession of one of several accused is 
admissible against the other accused, 
and ought not to be rejected because 
it indirectly helped to secure the con- 
viction of the person making the 
confession. 



FERNANDO etal. vs HETU ETANA. 

No. 2,780, D. C, Chilaw. 

17th December, 1908. 

Execution of decree — Resistance — Pro- 
cedure— Judgmejii-deblor. 

Per Hutchinson, C. J., & Grbniee, 
A, J.: — The judgment-debtor must be 
made a respondent to a petition under 
sees. 325 and 326 of the Civil Pro- 
cedure Code. 



CEYLON LAND & PRODUCE COM- 
PANY vs. SENEVIRATNE. 

No. 17,575, D. C, Kandy. 

S3rd December, 1909. 



Slander of ti lie— -Action — Civil Pio^ 
ctdure Code, sec. ^—Action quia timet 
When it lies— Requisites — English 
Law. 

The owner sold to the plaintifT 
certain land on 11th May, 1897, who 
registered the sale on 7th June, 1897. 
On 11th August, 1902, the land was 
sold under a money decree against the 
vendor and was purchased by a third 
party who was in possession. Subse- 
quently the defendant took a mortgage 
of the same land on 1.1th July, 1902 
and registered it the same day. 

Hbld,per Hutchinson, C. J., & Wood 
Renton, J.: — That the acceptance and 
registration of the inortgage 'by the 
defendant is a. "denial of a right" 
belonging to and "the infliction of on 
affirmative injury" upon the plaintiffs 
within the meaning of the definition 
of "cause of action" in sec. 5 of the 
Civil Procedure Code. 

Also : In the absence of proof of 
special damage an action for slander 
of title cannot be maintained, biit an 
action quia timet lies. 

Where title to and the possession 
of land are in dispute, failure to prove 
ouster is r\ot failure of the cause of^ 
action. 

Phear, C. J. in Fernando vs. Silva, 
(1 S. C. C. 28) could not have meant 
to hold that under no other circums- 
tances would an action quia timet lie 
in Ceylon. 

The necessary ingredents of action 
quia timet are: — (a) actual or im- 
minent injury ;(6) prospective damage 
of a substantial, [if not irreparable, kind. 

While proof of the necessary in- 
gredients should be insisted on, as the 
English Courts do, actions quia timet 
should not be assigned a more res- 
tricted sphere in Ceylon. 
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Sec. i8 

See Joinder of Parties 
Sec. 27 

See Proctor (2) 
Sees. 35 (t) a, 196 & 207 

See Res Judicata (2) 
Sec. 55 

S>i? Injunction 
Sees. 35, 86. 87, 704, 707 & 710 

See Summons 
Sees. Ill, 114 & 154 

See Evidence (3) 
Sees. 184, 134 & 1 56 

5«a Procedure (i) 
Sees. 210 & 211 

See Costs (2) 
Sees. 219, 298 & 337 

5^«Writ([) 
Sees. 244, 245 & 246 

See Action (8) 
Sec. 247 

See Action (7) & (8) & Fiscal'S Transfer (2) 
Sees. 256 & 282 

See Execution (2) 
Sees. 286, 325 & 377 (*) 

See Fiscal's Surveyor 
Sec. 315 

See Fiscal 
See. 327 

See Execution (2) 
Sees. 325, 327 & 377 (I) 

See Execution (6) 
Sec. 402 

See Abatement 
Sec. 418 

See Res Judicata (3) 

Sec. 640 

See Action (6) 

Sec. 753 

See Revision 

Sec. 756 

See Appeal (4) 
Sec. 823 

See Trial (i) 

Sec. 372 ^^^ qjving False Information to Public 
Officer 
Claim to I/and — 

See Trespass (2) 



( 6 ) 
Close Season — 

See Game 

Commitment — 

See Criminai, Triai, 

Compensation — 

— (i)Claiui for, in partition action 

See Partition (3) 
— {2)Claira by lessee on acquisition 

See IjAND Acquisition 
— (3)To tenant 

5^1? Landlord & Tenant (i) 

Confession— 

— Admissibility — Confession by one of several co-accused. 

The King V. Fernando .. ., xx. 

Consent of Husband— 

See Agreement to Sei,i, fi) 
Contract— 

— By a married man 

See AGREEMENT TO Sei<i. (i) 

Contract of Service — 

See Master & Servant (2) 
Contract of Sale— 

— Acceptance — Sale of Goods Ordinance, No. 11 of 1896, 
sec. 4 

Mackie v. Fernando . . . . , . xvii. 

Contract — 

— Agreement to sell — Failure — Action for recovery of 
earnest money — Oral evidence— Admissibility to prove 
contract required to be in writing— Evidence Ordi- 
nance (No. 14 of 1895) sec. 91 

PERERA V. SiivA . . . . ■ . 47 

Conviction— 

See Appeai, (3) 

Co-ownership — 

See Partition (i) 
Co-owners — 

— (i)Actiou by one on behalf of the other co-owners — 
Where some of the plaintiffs have no interest in the 
land— Dismissal — Regularity of procedure 

Banda el al. v. Banda . . . . . . xv. 

-(2) 

See Prescription (i) 

Corroboration — 

— Of evidence of mother 

See Maintenance (2) 

Costs— 

— (i)Prospective — Inclusion of such costs in writ— Practice 

Dias v. Von Possner . . . . • . . 49 

— (2)Power of Court — Apportionment— Secs.2io&2ii, Civil 
Procedure Code 

Fernando v, Anthoni Pii,i,ai . . . . v 



( 7 ) 
■Court— 

— Power of 

See Costs (2) 
Court of Requests— 

-d) 

See Assessment (i) & (3) 
—(2) 

See Absence of Defendant 
—(3) 

^^e JlTRISOICTION (5) 

Covenant to Warrant and Defend— 

See Vendor and Vendee 

-Criminal ProcedureCode— 

—Sec. 14 

See District Court (i) 
—Sec. 80 ^ ' 

,5^1? Breach oe Peace (i) 
—Sec. 80 (I) 

See Security to Keep the Peace (Vi 
—Sees. 148 (i), 187 (I) & (2) ' 

See Charge '3) 
—Sec. 180 

5^e Gaming (i) 
—Sec. 183 

5^1? Robbery ^i) & (2) 
—Sees, 187 (I), 148 (b), 187 (3) & 188 (I) 

5(fe Charge (i) & (2) 
—Sec. 188 

See Admission of Guilt 
— Sec. 292 

See Magistrate (2) 
— Sec. 321 

See Sentence 
—Sec. 335, 336 & 337 

See Appeai, (3) 
—Sees. 356 & 357 

See Supreme Court (1) 
—Sec. 372 

See Giving False Information to Public 
Officer (i) 

Criminal Misappropriation— 

— Appropriation of nioneyoutof several sums— Charge — 
One offence — Tender of witnesses on the indictment 
— Practice 

The King v. Fernando . . . . xviii. 

Criminal Trial*— 

—Commitment to District Court on indictment- Regu- 
larity of proceedings in lower court— District Court 
cannot question regularity of committal 

The King v. Bo<jva etal... . . • ■ xvii. 

Damages— 

— (l).\ction for 

See Action (9) 

-(2) 

See Interim Injunction 



( 8 ) 
Debtor— 

— (i)Bxamination of, 

6VeWRIT(l) 
— (2)Discharge from custody 

See FiscAi, & Execution (7) 

-(3) - , 

See Insolvency (2) 

Decree — 

See Execution (i) & (2) 
—(2) execution of 

See Action (6) 
— (3)Application to set aside 

See Summons 

Deed— 

— (j)Iiiterpretatioii— Fidei commissum 

Senanayake et al. v. DisanayakE et al. . .xvii. 

— (2)Of gift — Power of revocation — Execution of subse- 
quent deed— Necessity of special deed of revocation 

The Government Agent, W. P. v. Palani- 

appa Chetty et al. .. . . i 

— (3)0f gift — Dowry deed — Interpretation 

Pakeer Bawa ei al. v. Hassen I<ebbe el al. . . 61 
— (4)0f gift — Action to set aside — Fraud of creditor — 
Necessary allegations 

Carpen Chetty V. Christina Hamy rf aA .. 169 

Desertion— 

See Master & Servant (2) 
Destraction by Fire — 

— (i)Onus of proof 

Fernando V. PERERA ^i! ai. .. .. xv. 

See Hire (i) 

Dismissal of Action— 

See Mortgage Bond 

-(2) 

See Res Judicata (i) & (3) 

Disorderly Conduct— 

See Security for Keeping the Peace (2) 
Dissolution of Partnership— 

See Partnership 
District Court— 

—(i)Crimiual jurisdiction — Penal Code, sec. 68 — Criminal 
Procedure Code, sec. 14 

The King V. DiAS ., .. .. ix. 

— (2)Jurisdictiou 

See Forged Document 

-(3) 

5fi? Cuiminai, Trial * 

Documents— 

— Tendered in Evidence 

See Evidence (3) 



( 9 ) 
Donation — 

—Minor— Acceptance— /^irffii Commissum—R\gUt of sur- 
vivorship 

Babai Hamy v. Marcina Hamy eiaL x 

Dowry Deed— 

See Deed o) 

Due Diligence — 

See Writ (i) 

Due Presentment— 

See Promissory Note 

Earnest Money- 
age Contract 

IBscape from Custody— 

— Escape of person arrested ouly on suspicion— Charge 

under sec. 219, Penal Code 

Nawana v. Fernando . . . . . . vi> 

lEvidence — 

— (l)Production of records in evidence 

SiLvA v. Fernando . . . . , . xiv. 

— (2)Accuracy of survey plan — Evidence Ordinance, sec. 
83 — Presumption — Bases of measurement 

The Surveyor-Grneral v. de SiIvVa . . ii. 

— (3)Admittance of evidence after close of case — Docu- 
ments tendered in evidence- -Production— Civil Pro- 
cedure Code, sees, iii, 114 & 154 

PerEra V. AwisHAMY e^ a/. .. .. 115 

-(4) 

See Kandyan Daw (3) 

- (5)0ral 

See Partnership 
— j6)Corroboration of mother's 
See Maintenance {2) 

See Contract 
— (8)Survey plan 

See Surveyor 
— (9)After close of case. 

See Procedure (i) 
— (lO)Ey husband 

See Intestate Succession 

:^xecution 

— (i)Of decree — Resistance — Procedure— Judgment-debtor 

Fernando ei al. v. Hetu Etana . . . . xx. 

— (2)Of decree — Resistance— Enquiry under sec. 327 of the 
Civil Procedure Code — Onus of proving title 

Jayawardene v. Thegis et al. .. . . 109 



-(3) 
-(4) 



See FiscAL's Transfer (i) 



See Writ (6) 
(5)In. mortgage action 

See Action (6) 
(6)Resistance— Proof of hindrance— Burden of proving 
title— Civil Procedure Code, sees. 325, 327 & 377 (i) — 
Interlocutory order— No appeal from— Effect 
Abubakker DebbE v. Aponsu eial. .. 



( 10 ) 
Execution — (contd.) 

— (7)Of Writ — Re-issue— Power of Court — Fiscal's return 
to writ— Deposit of subsistence allowance — Release 
of debtor — Opening of outer door of dwelling house 
— Effect of these provisions in regard to Crown — CItII 
Procedure Code, sees. 298, 300, 311, 318, 366 & 371 

The Attorney-GeneraI( v, Ponniah , . x. 

Execution Sale— 

-(1) 

See Fiscal's Transfer (2) 
— (2)Material irregularity— Non-advertisement in the 
"Gazette" — Substantial injury — Sale at au undervalue 
— Civil Procedure Code, sees. 256 & 282 

In the matter of the estate and effects 
OF Don Emis, DECEASED .. ■• i57 

Exemption from Toll^ 

See Toi,i< (2) 

Expert Evidence — 

See Surveyor 

False Evidence — 

— Requisites of proof 

The King V. Nagam ANY .. .. ..xvis. 

False Information — 

— (i)Given to public officer — Complaint to a subordinate 
public officer— Ceylon Penal Code, sec. 150 

PERERA v. SiIvVA . . . . • • 33 

— (2)Chairnian, Local Board — ^Public servant — Sec. 19, 
Penal Code -Sec. 180, Penal Code— Nature of inform- 
ation 

KiNDERSLEY V. David .. .. •.179 

Fermented Toddy— 

See Arrack (1) 

Fidei Commissnm — 

See Donation 

-(2) 

See Joint Wii,i, 

-(3) 

See Deed (i) 

Fire— 

— (i)Destruction of house hired — 0«ai of proving unavoid- 
able accident 

Kui<atungam: v. Sapapathipihai et al. . . 135 

-(2) 

5e« Destruction BY Fire (i) 

Fiscal— 

— Unlawful discharge of debtor from custody— Extent of 
liability — Payment of suVjsistence money — Detention 
on credit— Sec. 315, Civil Procedure Code 

Sarvai v. Murray . . . . • • 37 

Fiscal's Conveyance — 

See FiscAi,'s Sale 



( 11 ) 

T'iscal's Sale— 

—Issue of conveyance after instituiion of action— Title- 
Prescription 

PONNAMMA V. WEERA-SOORIA f/ a/, j .. .. jji. 

Fiscal' s Surveyor — 

— Obstruction b)' tbird party — Summary powers of the 
Court— Sees. 286, 325 & 377 {b), Civil Procedure Code- 
Public Servant 

Ukku Menika v. Ratwatte . . . . ia6 

Fiscal's Transfer— 

— {t)Executii>n after institution of action — Title — Prescrip- 
tion 

PONAMMA V. Wekrasuriya «/ a/, .. ••57 

— (2)Executioii sale — Claim before transfer was obtained — 
Title — Action under sec. 247, Civil Procedure Code 

Babasingho ei al. v. Don Salmon et al. . . 7S 

Forged Document — 

— Abetting — Valuable security — ^Jurisdiction of District 
Court — Penal Code, sees. 102, 456 & 459 

JCiNG V. Dharmawardene et al. . . i. 

Framing Charge— 

See Charge (i) 

Framing of Issues — 

Hee Issue 

Future Goods— 

See Biht. OF Sai,e 

Game— 

-^Shooting during close season — Requisites of proof— Or- 



Hcmp— 

-Possession of locally grown •^^'L'P" ■^'7",!;i'l 
Poisons Ordinance— Ordinance No. 17 of 1905 
(2) &3(l)-Ordinance No. 11 of 1901, sec. 2 
ATTYGALLE V. WickrEMATUNGE . • 



■58 



Hire of Bicycle — 

See LETTING & HiRTNG 

Hospital— 

"'"""'''VoWKRS V. MASSACHUSETTS II0MCE0P..TH:C ^^ 

HOSPlTAI, 

Husband — 



-Admissibility of Evidence of 

See Intestate Succession 



( 10 ) 
"Bxecution— (conid.) 

— (7)Of Writ — Re-issue— Power of Court— Fiscal's return 
to writ — Deposit of subsistence allowance — Release 
of debtor — Opening of outer rioor of dwelling house 
— Effect of these provisions in regard to Crown— Civil 
Procedure Code, sees. 298, 300, 311, 318, 366 & 371 

The Attorney-Generai, v, Ponniah , . x. 

Execution Sale— 

-(1) 

See Fiscal's Transfer (2) 
— (2)Material irregularity— Non-advertisemeiit in the 
"Gazette" — Substantial injury — Sale at an undervalue 
— Civil Procedure Code, sees. 256 & 282 

In the matter of the estate and effects 
OF Don Emi!3, deceased .. ■• i57 

ISxemption from Toll — 

See Toll (2) 
Bxpert Evidence- 
Sea Surveyor 

False Evidence — 

— Requisites of proof 

The King V. Nagamany .. .. ..xvix. 

False Information — 

— (i)Given to public officer — Complaint to a subordinate 
public officer— Ceylon Penal Code, sec, 150 

PERERA v. Silva . . . . ..33 

— (2)Chairnian, Local Board — Public servant— Sec. 19, 

■D 1 f^rt^q .i _ . Cor. rHrt T>^3M.q1 C^r.i\r^ "NTnfiir^ rtf infrkr»i|- 



ia6 



( 11 ) 

Tfiscal's Sale— 

~^'pre.s°cn'ptio^'""'''^'"'' ''"'"'-'^°<^ "^ action-Title- 
PONNAMMA V. WEERiSOORIA ei al. 8 

Piscal's Surveyor— 

-Obstruction by tbird party-Summary powers of the 
Court-Sees. 286, 325 & 377 (5), Civil Pro?ecW Code- 
1 uolic Servant 

Ukku Menika v. Ratwatte 

Fiscal's Transfer— 

— (r)Bxecution after institution of action— Title— Prescrip- 

PONAMMA V. WEERASURlYA«i!a/ r, 

— (2)Exec.ition sale-Claim before transfer was obtained-" 
title- Action under sec. 247, Civil Procedure Code 

Babasingho et al. v. Don Salmon et al. 75 

Forged Document— 

—Abetting— Valuable security— Jurisdiction of District 
Court— Penal Code, sees. 102, 456 & 459 

King V. Dharmawardene rfa/. .. j. 

Framing Charge — 

See Charge (i) 

Framing of Issues— 

See Issue 

Future Goods — 

See Bii,!, OF Sale 

Game — 

-^Shooting during close season — Requisites of proof— Or- 
dinance No. ID of 1891 

Saibo v. KathirkamerTamby . . . . vi 

Gaming— 

— {t)Keeping a gaming place — ^Joinder of c'narges — Sec, 
i8o, Criminal Procedure Code 

Goonetii:,i,EKe v. Allis et al. . . iy. 

-(2) 

5if(? Village Tribunal (2) 

Gansabawa— 

.See Jurisdiction (5) 

Gift— 

— Deed of 

See Deed of Gift (4) 

Xriving False Information to Public Officer — 

— (l)Public officer as cou templated by the section — Enquirer 
into deaths — Ceylon Penal Code, sec. 180 — ^Judgment 
— Criminal Procedure Code, sec. 372 

BANDA V. MOHOTTY HaMY . . . . . . 46 

— (2)Cause of injury or annoyance — Enquiry by Police In- 
spector—Penal Code, sec, i8o. 

PiERiS V. Kankani — . . . . iii. 

Imprisonment— 

See Maintenance (5) 



( 12 ) 

Improvements — 

-(I) 

See Landi,ord & Tenant (2) 
— (2)Effected by tenant 

See Landi,ord & Tenant (i) 

Injanction— 

— Sefvice — Language in which copy should be served — sec' 
55, Civil Procedure Code 

WlJESINGHE V, BaWA . . . . . . V. 

Insolvency — 

— (i)Proceedings when adjudication is disputed by insol- 
vent — Where petition of petitioning creditor men- 
tions no act of insolvency— Consequent dismissal of 
petition — AfiBdavit supporting petition 

In the MATTER OF THE INSOLVENCY OF GAFFOOR I29 

— (2)Adjudication of debtor in custody — Release — Detain- 
ing creditor's right to be heard 

In the MATTER OF THE INSOLVENCY OFGaFFOOR Xvii. 

Interim Injunction — 

— Damages — Liability of applicant 

Marikar v. Caffoor . . . . . . X. 

Interlocutory Order — 

See Execution (6) 

Interpretation— 

5^«DKED (I) &(3) 

Intestate Succession— 

— Adulterine bastards — Children born ex prohibitu concu- 
d>z7K— Right to mother's estate— Access — Admissibility 
of husband's evidence— Evidence Ordinance (No. 14 of 
1895), sees. 1 12 & 120 
In the matter of the Estate of James perera, 

DECEASED . . . . . . iii 

Issue— 

— Objection to framing — Right of Court to frame issue uot 
pleaded in answer— Appeal 

Dureya et at. v. Siripina . . . . 125 

Joinder of Charges— 

See Gaming (i) 

Joinder of Parties — 

— Interpretation- /^jrf« commissum 

FoNSEKA et al. V. Nona . . . . . . xv. 

Joint Will— 

— (i)Civil Procedure Code, sec. 18 

Perera et al. v. Fernando . . . . xiv. 

— (2)lnterpretation —Fidei commissum 

FoNSEKA et at. v. Nona . . . . xv. 

Judge— 

—Powers of— Alteration of order made by predecessor in 
office 

In the matter of THE Estate of rknoa- 

samy, deceased .. .. i. 



( 13 y 

Judgment Debtor— 

5^*? ExECirTiON(i) 
Jurisdiction— 

—(i)Of District Court 

See Forged Docuiiient ( i ) 
— ^2)Of Police Magistrate 

See MiscHiKF(i) 
— (3)0f Police Magistrate 

See Breach of Peace (i) 
— (4)Suprenie Court— Municipal Councils' Ordinance (No. 
7 of 1887) Sees. 15, 16 & 42— Trienniel List of Voters- 
Application for insertion of names ou--Refusal by 
Chairman— Right to appeal 

Gai,i,e Voters' Case .. .. •• '43 

— (5)Court of Requests— Gansabawa 

RoDRiGO ei at. v. Gregoris et al. .. .. x»i. 



-(6) 

-(7) 
-(8) 

-(9) 



See'Vii.i.AG'B Tribunai, (i) 
See Vihage Tribunal (2) 
See Maintenance (4) 



See Trespass (2) 
—(lo)Of District Court 

See District Court (i) 

— (li^Of Court of Requests 

SSrf ASSESSMENT (3) 

Kandyan I^aw- 

— (i)Acquired property of deceased linsband — Right of 
Widow 

Kai,u V. IjAmi ,. .. .. ..30 

— (2)Acquired property — Interest of Widow 

JosiN Nona, e( al. v. Batin Nona et al. . - xi. 

—(3)Adoption— Evidence 

DiNESA ^< a/. V. Baiso .. ,. .. xvij, 

Keeping Gaming Place— 

5^fi Gaming (i) 

lyabonr— 

— (i)Ordinance No. 11 of 1S65 

See Master & Servant ( i) 

-(2) 

See Master & Servant (2) 

I«andlord and Tenant — 

— (i)Small Tenements Ordinance No. 11 of 18S2 - Improve- 
ments effected by tenant— Po.'isessiou V>y tenant till 
compensated 

CosTK V. Abeyakoon .. .. .. 35 

— (2)Improvements effected by tenant — Right of lacit 

hypothec 

KouNA Hamy V. Jayasuria . . ■ . xiii. 



( w ) 
I/and Acquisition — 

— Clfliiii bj- lessee of claimants for coinpensatioii 

Government Agent, W. P. v. Coorev et al. .. iv. 

I,ast Will— 

— Signature of teslntrix 

In the matter of the Last Wii,l and Testa- 
ment of Sui.tan Umma .. .. xi. 

lyeave to Appeal — 

— In assessment cases 

See Assessment (i) 

I<essor and l/cssee — 

— Possession of leased land by lessor — Prescription — Or- 
dinance No. 22 of 1871, sec. 3 

Fernando V, Fonseka .. .. 5 

l/cssee — 

— Claim for compensation on acquisition 
See Land Acquisition 

I^etting and Hiring— 

— Hire of bic3'cle — Liabilitj' of hirer 

IsMAii, V. Brocher . . . . . . 43 

l/ocal Board — 

See False Information (2) 

lyoss of Record— 

6>«,WriT (4) 

Magistrate— 

— (i)Successor — Prejudice to accused— Sec. 
•192, Criminal Procedure Code 

DiNGIHAMY V. JaniS Appu .. .. xvix. 

— (2)Powers of 

See Maintenance (3) 
— (3)Jurisdictipn of 

See Previous Conviction 

Maintenance — 

— (i)Warrant — Power of imprisonment — Warrant for more 
than one month's arrears — Legality-^Sec. 9 of Or- 
dinance No. 19 of 1889 

CORNEI,IA V. SAMODIS ,, .. ,, I39 

^(2)Paternity — Corroboration of mother's evidence 

MENCHi Nona V. Hendi SiNNO .. .. ii. 

— (3)Imprisoument for failure to pay— Powers of magis- 
trate 

Cornelia V. Samodis .. .. .. vi. 

— (4)Residence— Jurisdiction— Ordinance No. 19 of iSSg 

Fernando v. Eassin , , . , , . xv. 



( 15 ) 
Mala Fide Possession— 

^V^ Agrbement to S:eiJv (i) 

Marriage — 

See Breach of Promisb 

Married Woman— 

See Agreement to Sei^t, (i) 
Master and Servant — 

— (l)Labour Ordinance No. ii of 1865, sec. ir — Staleness 
of prosecution — Set off against wages— "Advances" 
—Ordinances No. 13 of 1889, sec.6 (3)— Assent to appro- 
priation of wages 

Saunders v. Sinniah Kangany . . . . 102 

— (2)CoiitFact of service — Liability on subsequent contract 

iJeserliou— Labour Ordinance (No. 10 of 1865) sec. II 

Grant v.. Ai^agamma .. .. ., 165 

— (3)Notice to quit need not be in writing — Verbal notice 
sufiScient — Sec. 3 of Ordinance No. 11 of 1865 

Greve v. Carpen . . . . . . vii. 

Material Irregularity — 

See Execution Sai^k (2) , 

Mesne Profits— 

— Action for 

See Res Judicata (2) 

Minor — 

See Donation 

Mischief— 

ii^Uvidence of serious wounds— toisdiction of police 
9 uingistrate ^ ,:^bm«»-^... 

ThEOISTIS V. SlMANIS , •• >'• 



Non-Joinder — 

See Appbai, (4) 

Notice to Quit— 

See Master & Servant (3) 

I^egligence— 

— (l)With respect to animals 

See PUBi,ic Nuissance 

— (a)Goods lost by 

iVtf ACTION (15) 



( li ) 

I/and Acquisition — 

— ClHhn by lessee of claiiiiatus for coiiipensation 

Government Agent, W. P. v. Coorey el al: . . iv. 

I,ast Will— 

— Signature of testatrix 

In the matter of the LastWii,!, and Testa- 
ment of Sui,tan Umma .. .. xi. 

I^eave to Appeal— 

— 111 assessment cases 

See Assessment (i) 

I,essor and l/cssee — 

— Possession of leased l^nd by lessor — Prescriptiou — Or- 
dinance No. 22 of 1871^ sec. 3 

Fernando v. Fonseka . . . . 5 

I^essee- 

— Claim for compensation on acquisition 
See Land Acquisition 

I^etting and Hiring — 

— Hire of bicycle — Liability of hirer 

Ismail v. Brocher . . . . • . 43 

lyocal Board— 

See Fai,se Information (2) 

I,oss of Record— 

5>«,Writ (4) 

Magistrate— 

— (i)Successor — Prejudice to accused— Sec. 
^oa CViniinal Procedure Code ' i< • - 



( 15 ) 
Mala Fide Possession— 

See A&RKEMENT To Sei.t, (i) 

Marriage — 

See Breach of Promise 
Married Womau — 

See Agrbbment To Sei.i, (i) 

Master and Servant— 

— (l)Labour Ordinance No. n of 1865, sec. 11— Staleness 
of piosecmion — Set o£F against wages — "Advances" 
— Orfliuaiices No. 13 of 1889, sec.6(3) — Assent to appro- 
priation of wages 

Saunders V. SiNNiAH Kangany .. .. 102 

— {2)Contr-act of service — Liability on subsequent contract 
iJeserliou— Labour Ordinance (No. 10 of 1865) sec. 11 

Grant v.. At^agamma .. .. .. 165 

— {3)Notice to quit ueed not be iu writing — Verbal notice 
sufficient — Sec. 3 of Ordinance No. 11 of 1865 

Greve v. Carpen . . . . . . vii. 

Material Irregularity — 

See Execution Sai,k (2) . 

Mesne Profits— 

— Action for 

See Res Judicata (2) 

Minor — 

See Donation 

Mischief— 

— Evidence of serious wounds— Juri.sdiction of police. 

magistrate 

TheoniS V. SiMANIS .. •• ,. IV. 

Mortgage Bond— 

—Action on— Non-production of original bond— Dismissal 
of action 

Rahiman v. AmardeEn ei al. , , . . 28 

Mortgage Decree— 

See Action (6) 

Moveable Property— 

See BiLi, OF Sai<E 

Municipal Councils Ordinance— 

See Jurisdiction (4) 
—{2)See BunDiNG 
^(3)No. 5 of 1867 

See Annuai, Vai,ue (i) ' 



( 16 ) 
Obstruction— 

— (i)Peflce officer searching for toddy— Assistance of rent- 
er's peons^Offence under sec. 183, Ceylon Penal Code 

PiNTO V. Ukku . . . . . . 163 

-(2) 

See Peace Officer (i) 
— (3)To Fiscal's Surveyor 

See FiscAi,'s Surveyob. (i) 

Office Assistant— 

See Police Magistrate (i) 

Onus— 

-(I) 

See Destruction by Fire (i) 
-(2) 

See Practice 
-(3) 

See Fire (i) 
— (4)Of proving negligence 

Order— 

— To pay into Court areounf of claim before defending 
See Summons . . 

Oral Evidence— 

-(1) 

See Partnership 
-(2) 

See Contract 

Overt Act— 

See Prescripion (2) 

Ordinance- 
No. 12 of 1840, sec. 6 

5ee Waste Lands 
No. ID of 1844, sec. 14 

See Arrack (3) 
No. 10 of 1844, Sfc. 32 

See Arrack (2) 
No. 10 of 1844, sees. 46, 51 & 59 

See Arrack (i) 
No. 10 of 1863, sec. 2 

See Partition (i) 
No. II of 1865, sec. 3 

See Master & Servant (3) 
No. 10 of 1865, sec. II 

See Master & Servant (2) 
No. II of 1865, sec. II 

See Master & Servant (i) 



( 17 ) 
Ordinance— (con^d.) 

No. ir of 1865, sec. 19 

See Trespass 

No. 5of 18S7 

See Annuai, Vai,ue (i) 

No.s of 1867, sec. I 

See Assessment (3) 

No. 5 of 1867, sec. 5 

See Assessment (i) 

No. 8 of 187 1 

See Btr^i, of Sai,e 

No. 22 of 187T, «ec. 3 

See Lessor &. Lessee 

No. 22 of 187 r, sees. 9 & t r 

5ft Prescription (3) 

No. ri of 1882 

See Writ (4) 

No. II of 18S2 

See Landi^ord & Tenant (i) 

No. 7 of 1887 

See Afsessment (2) 

No. 7 of 1887, sec. 7 

See Assessment (i) 

No. 7 of 1SS7, sf-cs. T5, 16 & 42 
5s« Jurisdiction (4) 

No. 17 of 18S7, sees. 2 & 283 

See Building 
No. 13 ot 1889, sec. 6 (3) 

See Master & Servant (i) 

No. 15 of 1889, sec. 8 

See Surveyor 

No. 19 of 1889 

See Maintenance (4) 
No. 19 of 1S89, sec. 9 

See Maintenance (i) 

No. 24 of 1889 

See ViLi,AGE Tribunai, (2) 

No. 10 of 1891 

See Game 

No, 8 of 1893 

See Pawn Broker 

No. 12 of^895, sec. 8, sub-sees. 2 & 3 

See Absence of Defendant 

No. 12 of 1895, sec. 4 

See Assessment (3) 

No. 12 of 189s, sec. 13 (I) 

See Assessment (i) 



( 18 ) 
Ordinance — (contd.) 

No. 14 of 1895, sec. 83 

See Evidence (2) 

No. 18 of 1895, .sec. 91 

See Contract 

No. 14 of 1895, sees. 112 & 120 

See Intestate Succession 

No. II of 1896 

See Bur, of Sale 

No. 1 1 of 1896. «ec. 4 

See Contract of Sale 

No. I of 1897, sec. 24 

See Waste I<ands 

No. 7 of 1899, sec. 6 

See Previous Conviction 

No. II of 1901, sec. 2 
See Hemp 

No. 17 of 1905, sees. 3 (2; & 3 (i) 
See Hemp 

Penal Code— 

— Sees. 19 & 180 

See False Information (2) 

—Sec. 48 

See Trespass 

—Sec. 68 

See District Court (i) 

— Sees. 102, 456 & 459 

See Forged Document 

—Sec. 180 

See Giving False Information to Public 
Officer also False Information (i) & (2) 

—Sec. 183 

See Obstruction, (i) 

—Sec. 183 

See Peace Officer (0 

— Sec. 219 

See Escape from Custody 

—Sec. 282 

See Public Nuisance 

—Sec. 287 

See Breach of Peace (i) 

—Sees. 367 & 380 

See Robbery (2) 



( 19 ) 
Partition— 

— (l)Owner of divided share- Conduct- Intervention- 
Planter's interest-Allegations of co-ownersliip— Sec. 2 
of Ordinance No. 10 of 1863 

KURUNERU V. DE SiLVA .. ,. .. ii 

—(2) Action — Agreement to sell share to be allotted >by 
final decree- -Moveable property— Bill of sale- 
Registration 

MoHAMED Bhoy et al. v. Dias et al... .. xi. 

— (3)Acl.ion- Claim for compensation— Admissibility .. iii, 

SiLVA et al. V. Sir,VA et al... . . .. iii. 

— (4)Action for 

See Abatement 

Partnership— 

— Dissolution— Action for accounting— Oral evidence to 
establish partnership — Admissibility 

SiNGHO APPtJ V. AMARASURIYA .. .. y. 

Paternity — 

See Maintenance (2) 

Pawnbroker — 

— Ordinance No. 8 of 1893 — Articles left as security for 
goods purchased — Not an act against the Ordinance 

GoONETll,l,EKE V. Mam-Neina . . . . xviii. 

Peace OflBicer — 

— (i)Obstruclion— Assistance- Sec. 1S3, Penal Code--Where 
search should be made 

Pinto V. Ukko .. .. .. viii. 

-(2) 

See Obstruction (i) 

— (3)Power to seize fermented torldy 

See Arrack (i) 

Petition— 

— (i)Of appeal 

See Appeai, (s) 

— (2)Of insolvency 

See lNsoi,vENCY (i) 

Petty Theft— 

See Village Tribunal (i ) 

Planter's Share— 

See Partition (i) 

Poisons Ordinance — 

See Hemp 



( 20 ) 
Police Magistrate— 

— (l)Office Assistant to tlie Goveinnient-Agent — Charge 
by flead man— Competency of the Office As&istaut 
as Police Magistrate to bear the cbarge 

Thepanis V, Perera etal. .. .. vii. 

— (2)Jurisdictinn of 

See Breach op Peace (i) 

— (3)Jurisdict;on of 

See Mischief 
— (4)Jurisdiction of 

See Previous Conviction 

Postponement— 

SeeTRiAi, (i) 

Power of Attorney — 

— Power to act during absence of principal — Act done 
by agent during residence of principal 

Sego Mohamado v. Govinden . . . . xiii. 

Powers of Judge— 

5^1? Judge 

Practice — 

— Trial — Where onus is on defendant — Right to call 
plaintiff 

Kira v. Menika . . ... . . 152" 

See Costs 
Praedial Products — 

5«g Theft (2) 

Prescription — 

— (i)Co-owuers — Interruption of prescription by one of 
several co-owners 

Andris v. DE S11.VA . . . . . . xi, 

— (2)Overt act — Nature 

Fernando ei al. v. Fernando . . . . xiv. 

— (3)Claini for work done by an elephant — Ordinance No. 
22 of 1871, sees. 9 & Ti 

Jayawardene v. Isi Lebbe _ . • . . xiv. 



-(4) 
-(5) 
-(6) 

-(7) 
-(8) 



See Agreement to Sei-i, (i) 
See FiscaVs Transfer (i) 
See Lessor & Lessee 
See Fiscai,'s Sai,k 
See Buii,DiNC 



( -^1 ) 

Prescriptive Possession— 

.SV.' AcTidx 17) 

Previous Conviction— 

— Siuimiar\ jurisdictinn of Police Magistiale— Ottiiiiaiice 
No. 7 of 1 8^,, sec. 6 

ISMAII, Lkbbk v. Gustan Appu . . . . xvi. 

Principal & Agent — 

See Power of Attorney 
Procedure — 

— (i)Where case has been closerl — Right to adduce further 
evidence — Civil Procedure Code, sees. 184, 134 & 166 

KERAmen ^< «/. V. Markar .. .. xix, 

5^^ Co-owners ([) 

-(3) 

See Execution (i) 

-(4) 

See Charge {■2)_ 

Proctor — 

— (liAppoiutuieiit — -Proxy — Omission of client to sign be- 
fore institution of legal proceedings — Subsequent 
ratification 

Tii,akeratne v. Wijesingha . . . . ix. 

— (2)"Incapacity to act" — Temporary absence from the 
Island — Civil Procedure Code, sec. 27 

Fernando V. Marikar .. .. .. ix. 

Production of Documents— 

See Evidence (3) 

Production of Record— 

See EviDijNCE (1) 

Promissory Note — 

— Due presentment— Proof 

Saibo v. Saibo . . . . . . . . 45; 

Proof— 

See Proctor (i) 

Public Nuisance— 

—Penal Code, sec. 282 — Negligence with respect to animals 

GuNESEKERE V. Christina Hamy . . . . ii - 

Public Officer— 

See Giving Fai,se Information to Pdbijc 
Officer (0 & (2) also False Information (i) & (2) 



( 22 ) 
Tublic Servant — 

See FiscAT.'s SfuvEvoR 
— (2)Clihini.'aii LochI Hoaril 

5^^ False Information (2) 

Purchase Money — 

See Vendor & Vendee 
<3iiia Timet Action — 

See Slander of Title 

Reduction of Assessment — 

See Assessment (i) 

^Registration — 

See I^AST Will 
Re-issue of Writ — 

-(I) 

See Writ (4) 

See HxKcuTioN (7) 

Release — 

— (i)Of flelXor 

See Execution (7) 
—(2)Of debtor 

See Insolvency (i) 

Res Judicata— 

— (l)Disiiiissal of action by administratrix because letters 
not dulj' stamped — Subsequent actiou on tbe same 
cause of action 

Karunawardene v. Wijesuriya et al. 
— (2)Aclion for declaration of title — Subsequent actiou for 
tnt-Mie piofits — Civil Procedure Code, sees. 35 (i) (a), 
1 96 a 207 

Kiri Baiya V. Slema Lbbbe «;! rtA .. 
— (3)DisniiBsal of action — Sec. 418, Civil Procedure Code 
Palaniappa CiiETTY V. Gomes ^< a/. 

-(4) 

iiee Writ (3) 

Resistance to Execution — 

See Execution (2) 

See Execution (i) 

-(3) 

See Execution (6) 



79 



( 2,-! ) 
Revision, Power of— 

—When such power should be exercised— Civil Procedur 
Code, sec. 753 

Perbra v. Suva 

Revocation of Deed of Gift— 

See Deed (2) 
Hobbery— 

— (l)Convictioii for theft— Sec. 183, Criminal Procedure 
Code 

The King V. PoDi SiNNO .. .. iv. 

— (2)Charge of— Conviction for Iheft— CrimiuHl Procedure 
Code, stc. 183 — Ceylon Penal Code, sees. 367 & 380 

The King v. Podi Sinno . . . . . . x. 

«ale— 

See Execution Sat.k 

Sale of Goods— 

-(I) 

See Bin OF SaIvE 

-(2) 

See Contract of Sai.k 

Security to Keep the Peace— 

— (r)Non-forfeiture of bond on conviction- Subsequent 
forfeiture 

Sai^lay v. Perera . . . . . . 7 

— (2)Forfeiture of bond— Disorderly conduct — Breach of 
the peace 

Cader V. Perera .. .. i66 

— (3)Sec. 8n (i) Criminal Procedure Code 

Graham v. Ai^agie . . . . • ■ v. 

Seduction of Coolies— 

See Trespass (i) 
Sentence — 

—Accused already undergoing imprisonment— Sentence to 
conmence atexoiration of previous sentence— Order to 
run concurrently irregular— Sec. 321, Criminal Pro- 
cedure Code 

GodaGama v. MaTHES . . . • • • viii. 

Service — 

— (1) Of Snnmions 

See Summons 

— (2) Of injunction 

See Summons 



( 24 ) 
Slander of Title— 

— Action— Civil Procedure Code, sec. 5 — Action quia timet 
—When it lies— Requisites — English Law 

Ceyi,on Land & Produce Company v, 

SENEVIRATNE .. .. .. .. XX, 

Servitude— 

See Beaching Fishing Boats 

Signature— 

See Last Wii,r, 

Small Tenements — 

See Landlord & Tenant (i) & Writ (4) 
Staleness of Prosecution — 

See Master & Servant (i) 
Subsistence Money— 

See Fiscal 
Subsistence Allowance — 

See Execution (7) 

Substantial Injury — 

See Execution Sale (2) 

Succession— 

See Thesavalamai 

Summary Jurisdiction — 

See Previous Conviction 

Summons — 

— Service of — Translation of suiiuuons in defendant's 
language — Application to set aside decree— Order to 
pay into Court amount of claim before being allowed 
10 defend — Civil Procedure Code, sees. 55, 86, 87, 704, 
707 & 710 

Perera v. James . . . . . . 122 

Supreme Court— 

— (i)Powers of — Power to increase amount or nature of 
punishment— Crimiual Procedure Code, sees. 356*357 

COREA V. GiRIGORIS . . . . . . xvi. 

-(2) 

5<'f Jurisdiction (4) 

Surveyor — 

— Cancellation of license— Ordinance No. 15 of 1889, sec. 8 
— Plans certified by Surveyor-General — Rebuttal of 
presumption of accuracy — Evidence Ordinance, sec. 60 
— Expel t evidence — Admissibility of treatises 

The Survbyor-General v. de Zilwa .. i6S- 



( •^^> ) 

Survey Plan— 

— Accuracy 

See r-CviDKxcs (2) 

Survivorship— 

— Riglit of 

See Donation 

Security to Keep the Peace— 

See Brkach of Psach (i) 

Tacit Hypothec— 

See L,ANDi<oRD & Tsnant (2) 

Tender of Witnesses on the Indictment— 

See Criminai, Misappropriation 

Theft— 

See Robbery (i) & (2) 
— (2)Removal of piae.lial products— ^o«« Ji(fe claim to 
property 

WlJIiYESIN&HE V. DtC Saram 

Thesavalamai — 

— Succession 

Thiagarajah v. Pii^lai el al. 



Title— 

-(I) 

-(2) 
Tolls - 



See FiscAL's Transfer (t) & (2) 
See FiscAi,'s Sale 



— (i)Evasion— Horse taken over a portiou of road adjoiiiiug 
11 loll fjt'itioii 

Joan Appu v. Sinna Swami . . . . 21 

— (2)Sile of right to levy — Right of Governuieut to exempt 
passengers 

Attorney-General %•. Louis Hamy . . xiv^ 

Tort Feasor— 

See Action (9) 

Trespass— 

— (T:)Iiitent to seduce coolies — Offence under sec. 19 of 
Oidinance No. ri of 1865 — Penal Code, sec. 48 

SiiN \raTNE v. Chari,bs et al. . . . . xiii.. 

— (1) Bona file claim to laud — Magistrate has no jurisdiction 
— Acquittal 

SoaRjAH V. Fernando .. .. . . xviii.. 



( 26 ) 
Trial— 

— (l)Appearance nf Pioctor — Application for postponeuif ut 

— Refusal — Sul)Stquent proceedings— Civil Procedure 
Code, sec. 823 

Perumal Chetty v. Gonetileke .. 
— (2)Procedure 

See Practice 

Unqualified Admission — 

See Admission of Guii/r 

User— 

See Beaching Fishing Soats 

Vacancy — 

See AssESSMiCNT (2) 

Valuable Security— 

See Forged Document 

Vendor and Vendee — 

— Covt-uant to warrant and defend — Action against veudor 

for return of pui chase money aud damages 

Ukku Menika v. Dingiri et al. .. . . 15 

Verbal Notice — 

See Master & Servant 

Village Tribunal— 

— {i)JuriBdictiou— Petty theft — Meaniug 

Nadan v. Perumai, ei al. .. .. v. 

— (2)Jurisdiction — Gaming place — Sec. 6 of Ordinance 
No. 24 of 1889 

Abayakoon V. Dionis .. .. .. vii. 

Warrant — 

— For arrears of maintenance 

See Maintenance (i) 

Waste Lands — 

— Cliena land — Presumption in favour of Crown — Ordi- 
nnnce No. 12 of 1840, sec. 6; and Ordinance No, i of 
1897, sec. 24 — Implied repeal 

KiRi Banda v. The Government .Agent, 
Sabaragamdwa Province . . . . . . 69 

Widow — 

— Right of I0 acquired property of deceased hu.sband 
See K.ANDYAN Law (i) & (2) 

Witnesses— 

— Tender of 

See Criminai, Misappropriation 



( 27 ) 
Writ— 

— Due diligence — Examinatitn of debtor— Civil Procedure 
Code, sees. 219, 298 & 337 

WlJEYESEKRE V. PERERA 
— (2)Inclusion of prospective co«ts 

See Costs 
— {3}J?es judicata — Failure to shew cause agaiust issue of 
writ — Snbsequeut applicatiou to certify payment of 
judgment debt 

Ensohamy V. Marikar .. 
^(4)Re-issue— Small Tenements Ordinance (No, 11 of 1882) 
— IyOss of record — Refusal — Validit}- 

PERERA V. PERERA 

-(5) 

See Execution (7) 

— (6)Issue pending appeal to the Privy Council — Applica- 
tion to stay 

ATTORNEY-GenERALV. PERERA 



